Note: The following rule is being submtted for publication in

t he Federal Register. \Wile EPA has taken steps to ensure the
accuracy of this Internet version of the rule, it is not the

of ficial version. Upon publication in the Federal Register, the
official version will be avail able at

http://ww. access. gpo. gov/ su_docs/ aces140. html. \Wen using this
site, note that “text” files may be inconplete because they do
not include graphics. Instead, select “Adobe Portabl e Docunent”
or “.pdf” files.

6560- 50- P
ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 51
[ FRL- ]
RIN 2060-AJ99
Proposed Rule to I nplenent the 8-Hour Ozone National Anmbient Air
Quality Standard
AGENCY: Environnental Protection Agency (EPA).
ACTI ON:  Proposed rul emaki ng.
SUMMARY: In this docunent, EPA is proposing two discrete
frameworks to i nplenment the 8-hour ozone national anbient air
quality standard (NAAQS or standard). We are proposing this
rule so that States may know which statutory requirenments apply
for purposes of developing State inplenmentation plans (SIPs)
under the Clean Air Act (CAA) to inplenent the 8-hour ozone
NAAQS. The intended effect of the rule is to provide certainty

to States regarding their planning obligations such that States
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may begin SIP devel opnent upon designation and cl assification
for the 8-hour standard. Followi ng are the principles that
gui ded us in the devel opnent of these frameworks to inpl enent
t he 8-hour ozone standard: to protect public health, provide
incentives for expeditious attainment of the 8-hour ozone
standard and avoid incentives for delay; to provide reasonable
but expeditious attai nnent deadlines; to have a basic,
strai ghtforward structure that can be conmunicated easily; to
provide flexibility to States and EPA on inpl enentation
approaches and control neasures while ensuring that the
i mpl enentation strategy is supported by the CAA; to enphasize
nati onal and regional neasures to help areas cone into
attai nnent and, where possible, reduce the need for those |oca
controls that are nore expensive than national and regiona
measures; and to provide a smooth transition frominplementation
of the 1-hour ozone NAAQS to inplenmentation of the 8-hour ozone
NAAQS. I n addition, we intend to clarify the role of Tribes in
i mpl ementing the 8-hour ozone NAAQS

The two franeworks we are proposing are based on two
different classification options, which affect the requirenents
that would apply to individual nonattainment areas. W prefer

classification option 2 because it provides nore flexibility to
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States and Tribes as they address their unique air quality
problems. This is likely to allow some areas to attain the
standard at a | ower cost. However, we are also soliciting
commrents on option 1, in part because it is |less conplex and may
be easier to comunicate, as well as on other ways to classify
nonatt ai nment areas.

Thi s proposed rul emaki ng does not propose to establish
attai nnent/ nonattai nment designations nor does it address the
principles that will be considered in the designation process;
we have al ready issued gui dance on the principles that States
shoul d consider in naking designation recomendations, and we
will issue further guidance separate fromthis rulemaking if
appropriate. Finally, we are not taking comment at this tine on
appropriate tests under the 8-hour standard for denonstrating
conformty of Federal actions to SIPs. W intend to conduct a
separate rul emaking on this issue prior to designating areas
under the 8-hour ozone standard.

In this proposal, we do not yet propose regulatory text,
primarily because a nunber of options are being proposed for
many of the inplenentation elenents, and we believe it would be
better to obtain public comrent on the options conceptually

first. After we receive and consider comrent on the proposed
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options, but before publishing a final rule, we will issue
proposed regul atory text.

DATES: Comments nust be received on or before [insert date 60
days from date of publication]. W have schedul ed public
hearings on this proposal for June 17, 2003, June 19, 2003, and
June 27, 2003.

ADDRESSES: All comments should be subnmitted to Docket #OAR
2003-0079. When mmiling documents, comments, or requests to the
EPA Docket Center through the U S. Postal Service, please use
the followi ng address: U.S. Environmental Protection Agency,
EPA West (Air Docket), 1200 Pennsyl vania Avenue, N.W, Room
B108; Mail Code: 6102T, Washi ngton, DC 20460. To nmmil comments
or documents through a courier service, the mailing address is:
EPA Docket Center (Air Docket), U.S. Environnental Protection
Agency, 1301 Constitution Avenue, N.W, Room B108; Miil Code:
6102T, Washi ngton, DC 20460. The normal business hours are 8:30
a.m to 4:30 p.m, Mnday through Friday, excluding Federa
hol i days. Coments can be subnmitted to the address above, by

fax (202) 566-1741, or by e-mail to A and-R-Docket @pa.gov. The

voi ce tel ephone nunber is (202) 566-1742. |In addition, we have
pl aced a variety of materials regarding inplenmentation options

on the web site: ww, epa. gov/ttn/ naags/ ozone/ 03i np8hr. While
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this web site is not an exact duplicate of the Air Docket, we
have placed materials that we have generated and materials that
have been submitted in an electronic format on the web site. W
request that comments be submitted by e-mail to facilitate
expedi tious distribution within EPA and pl acenent on the web
site.

The public hearings will be held from8:30 a.m to 5:00
p.m at the following |ocations: Marriott Dallas/Ft. Wrth
Airport North, 8440 Freeport Parkway, Irving, Texas, 75063, on
June 17, 2003; Pal ace Hotel, 2 New Montgonery Street, San
Franci sco, California 94105, on June 19, 2003; and Holiday Inn
Select Od Town Al exandria, 480 King Street, Al exandria,
Virginia 22314, on June 27, 2003. Persons wi shing to speak at
the public hearings should contact: Ms. Barbara Bauer, E. H

Pechan, at phone number 919) 493-3144 ext. 188 or by e-nmil at

bar bar a. bauer @echan. com Oral testinmony may be linited to 3 to
5 m nutes depending on the nunber of people who sign up to
speak. Commenters may al so supplenment their oral testinony with
written comments. The hearing will be limted to the subject
matter of the proposal, the scope of which is discussed bel ow.
The public hearing schedule, including lists of speakers, will

be posted on EPA's web site at
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http://ww. epa. gov/ttn/ naagqs/ozone/ o3i np8hr. A verbatim

transcript of the hearing and witten statements will be nade
avail abl e for copying during normal working hours at the Ofice
of Air and Radi ation Docket and Information Center at the above
address |listed for inspection of docunents.

FOR FURTHER | NFORMATI ON CONTACT: M. John Silvasi, Ofice of

Air Quality Planning and Standards, U. S. Environnental

Protecti on Agency, Mil Code C539-02, Research Triangle Park, NC
27711, phone nunber (919) 54| -5666 or by e-mail at:

silvasi.john@pa.gov or Ms. Denise Gerth, Ofice of Air Quality

Pl anni ng and Standards, U.S. Environnental Protection Agency,
Mai | Code C539-02, Research Triangle Park, NC 27711, phone

nunber (919) 541 -5550 or by e-nmmil at: gerth. deni se@pa.qgov

SUPPLEMENTARY | NFORMATI ON

This notice uses a number of acronyns and terns that are
defined when first used. A |list appears in appendix D for
conveni ence.

In a nunber of places, this docunent refers to tine
periods (e.g., so nmany years) after designation or after the
designation date. By this, we nean the effective date of
desi gnati on.

QUTLI NE


http://www.epa.gov/ttn/naaqs/ozone/o3imp8hr/
mailto:silvasi.john@epa.gov
mailto:gerth.denise@epa.gov

7

I. What is the 8-hour ozone problem and EPA's strategy for
addressing it?
A. What is the ozone standard and the health problenf?
B. Wat is the geographic extent of the 8-hour ozone
probl enf
C. Wiat is EPA's overall strategy for reduci ng ozone

pol I uti on?
1. The SIP system

2. National rule.
D. What is the relationship between the SIP system
proposed and the proposed Cl ear Skies |egislation?

Il. What is the background on the 8-hour ozone standard?
A. Wat is the |legal background?
B. Wat technical work influenced EPA s inpl enentation
approach?

I1l1. How did EPA obtain stakeholder input for this effort?

IV. What is EPA s schedule for issuing an 8-hour ozone
i mpl enentation rule?

V. In short, what does this proposed rul enaki ng contai n?
A. Cassification of areas
B. Attainnent deadlines
C. Howwll EPA inplenent the transition fromthe 1-hour
to the 8-hour standard in a way to ensure continued
monentumin States’ efforts toward cleaner air?
Mandat ory measures
Consequences of failure to attain
Interstate transport
Model i ng and attai nment denonstration
Reasonabl e Further Progress (RFP)
1. Requirerment for 15 percent VOC reductions for
noder ate and above areas during the first 6 years

after the base year
2. Base year

I. RACM RACT
J. Confornmty
K.  New Source Revi ew

I oOmMmmo

VlI. \hat are EPA' s proposed frameworks for inplenenting the 8-
hour ozone standard?
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A, How will EPA reconcile subparts 1 and 2? How will EPA
classify nonattai nnent areas for the 8-hour standard? \What

attai nnent dates would apply?
1. Statutory framework and Suprenme Court decision

2. EPA' s devel opnent of options
3. Options for classification
4. Under classification option 2, how woul d EPA

classify subpart 1 areas?

5. Rationale for regulating all “gap” areas under
subpart 1 only

6. Proposed incentive feature

7. O her options EPA considered

8. Inplications for the options
9. Oher considerations
B. How wi |l EPA treat attai nment dates and ot her dates

including SIP subnmittal dates for the 8-hour ozone
st andar d?
1. Background
2. How will EPA address the provision regarding 1-
year extensions?
3. How do attainnent dates apply to Indian country?
4. How will EPA establish attai nnent dates for areas
classified as margi nal under the “incentive” feature
proposed under the classification section or areas
covered under subpart 1 with a requested attai nment
date of 3 years or |less after the designation date?
C. How will EPA inplement the transition fromthe 1-hour
to the 8-hour standard in a way to ensure continued
nmonentumin States’ efforts toward cleaner air?
1. Background
2. \Wen will EPA revoke the 1-hour standard?
3. \What obligations should continue to apply as an
area begins to inplenment the 8-hour ozone NAAQS and
what obligations should no | onger apply?
4. Does the requirenent for continued inplenmentation
of the obligations addressed above expire at sone
poi nt?
5. How will EPA ensure that the public knows which
areas must continue provisions under the 1-hour SIPs
i f EPA revokes the 1-hour standard?
D. Should prescribed requirenents of subpart 2 apply in
all 8-hour nonattainment areas classified under subpart 2,
or is there flexibility in application in certain narrowy



defined circunstances?
1. Background

2. Approach being proposed
3. O her approaches consi dered
E. Wat is the required tineframe for obtaining em ssions
reductions to ensure attainnent by the attai nnent date?
F. How will EPA address |ong-range transport of ground-
| evel ozone and its precursors when inplenenting the 8-

hour ozone standard?
1. Background

2. The EPA's antici pated approach

3. O her concerns about transport

4. O her options considered
G How wi |l EPA address transport of ground-I|evel ozone
and its precursors for rural nonattainnent areas, nulti-
State nonattai nment areas, areas affected by intrastate

transport, and international transport?
1. Rural transport nonattai nment areas

2 Mul ti-state nonattai nnment areas

3. Intrastate transport

4. International transport

5. Additional ways of addressing transport

6. State-Tribal transport
H.  How wi ||l EPA address requirenments for nodeling and
attai nnent denonstration SIPs when inplenenting the 8-hour
ozone standard?

1. Milti-pollutant assessments (one-atnosphere

nodel i ng)

2. Areas with early attainment dates

3. Areas with later attainment dates

4. Model i ng gui dance

5. M d-Course revi ew
I. What requirenments for RFP should apply under the 8-
hour ozone standard?

1. Background

2. Proposed features in genera

3. For subpart 2 areas, should the initial 15

percent RFP requirement be linted to VOC em ssions?

4. \Wat baseline year should be required for the

em ssion inventory for the RFP requirenent?

5. Shoul d npderate areas be subject to prescribed

additional RFP requirements prior to their attainnment

dat e?
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6. What is the timng of the subm ssion of the ROP
pl an?
7. How should CAA restrictions on creditable
nmeasures be interpreted? Which national neasures
shoul d count as generating enissions reductions
credit toward RFP requirenents?
8. For areas covered by subpart 1 instead of subpart
2, how should the RFP requirement be structured?
9. How should the RFP requirements be inplenmented
for areas designated for the 8-hour ozone standard
that entirely or in part enconpass an area that was
desi gnat ed nonattai nment for the 1-hour ozone
st andard?
10. WII EPA's “Clean Data Policy” continue to apply
under the 8-hour standard for RFP?
11. How will RFP be addressed in Tribal areas?
12. How will RFP targets be cal cul ated?
J. Are contingency neasures required in the event of
failure to meet a nilestone or attain the 8-hour ozone
NAAQS?
1. Background
2. Proposa
K.  What requirenents should apply for RACM and RACT for

8- hour ozone nonattai nment areas?
1. Background

2. Proposed approach for RACT in general for areas
covered under subpart 2
3. Proposed approach for RACT in general for areas
covered under subpart 1
4. Proposed approach for previous source-specific
maj or source RACT determ nations
5. Proposed approach for NQ RACT deterninations in
areas affected by the NQ SIP Call
6. Proposed approach for NQ as an ozone precursor
7. Proposed approach for RACM
8. Proposed subm ssion date for RACT and RACM
requi renents
L. Howwll the section 182(f) NQ provisions be handl ed
under the 8-hour ozone standard?
M  What aspects of transportation conformty and the 8-

hour ozone standard are addressed in this proposal?
1. \What is transportation conformty?

2. Wiy is EPA discussing transportation conformty
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in this proposed rul emaki ng?
3. Are any changes being nade to transportation

conformity in this proposed rul emaki ng?
4. \Wen does transportation confornmty apply to 8-
hour ozone nonattai nment areas?
5. How does the 1-year grace period apply in
metropol i tan areas?
6. How does the 1-year grace period apply in “donut”
areas?
7. How does the 1l-year grace period apply in
i sol ated rural areas?
8. Does conformity apply for the 1-hour ozone
standard once the 1-hour ozone standard is revoked?
9. \What are EPA's plans for anending the conformty
rule to address the 8-hour ozone standard?
10 What inmpact will the inplementation of the 8-hour
ozone standard have on a State’s Transportation
Conformty SIP?
11 What other parts of this proposal could affect
transportation conformty determninations?
N. What requirenents for General Conformity should apply
to the 8-hour ozone standard?
1. What is the purpose of the General Conformty

regul ati ons?
2. Howis the General Conformity programcurrently

structured?
3. Who runs the General Conformty progranf
4. How does an agency denonstrate conformty?
5. Ceneral Conformity regulation revisions for the
8- hour ozone standard
6. How does the 1-year grace period apply to Cenera
Conformty determ nations?
O. How shoul d the NSR Program be inpl enented under the 8-
hour ozone NAAQS?
1. Background
2.  Nonattainment NSR under the 8-hour ozone standard
3. Under what circunstances is a transitiona
program needed during the interimperiod?
4. Elenents of the Appendix S transitional program
5. WIIl a State be required to assure that the
i ncreased em ssions froma new maj or source do not
cause or contribute to a violation in a nearhby
nonattai nnent area before it issues a preconstruction
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permt under Appendix S?
6. What happens at the end of the interimperiod?

7. VWhat is the legal basis for providing this
transitional progranf
8. How should the NSR requirenents be inplenmented
for new 8-hour ozone areas that enconpass the old 1-
hour ozone nonattai nment areas after EPA revokes the
1- hour ozone standard?
9. NSR option to encourage devel opment patterns that
reduce overall em ssions-—Clean Air Devel opnent
Conmuni ties
10. Tribal concerns
P. How will EPA ensure that the 8-hour ozone standard
will be inplenented in a way which allows an optiml nix
of controls for ozone, PM,; and regional haze?
1. Could an area's 8-hour ozone strategy affect its
PM, s and/ or regional haze strategy?
2. \What guidance has EPA provided regardi ng ozone,
PM s and regi onal haze interaction?
3. \What is EPA proposing?
Q \What enission inventory requirenents should apply
under the 8-hour ozone NAAQS?
R What gui dance should be provided that is specific to
Tri bes?
S. \What are the requirenents for OTIRs under the 8-hour
ozone standard?
T. Are there any additional requirenents related to
enforcenment and conpliance?
U What requirenents should apply to enmergency epi sodes?

V. What anbient nonitoring requirenents will apply under
the 8-hour ozone NAAQS?
W When wi |l EPA require 8-hour attainment denonstration

SI P subni ssi ons?
1. Background
2. Option being proposed

Proposal of integrated frameworks using various options

Ot her Considerations
A. WIIl EPA be contenplating incentives for areas that
want to take early action for reducing ozone under the 8-

hour standard?
1. \What are the Ozone Flex Guidelines for the 1-hour
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ozone NAAQS?
2. Wat is the “Early Action Conpact” for
i mpl enmenting the 8-hour ozone NAAQS?
3. VWhat is EPA's response to the Texas “Early Action
Conpact ?”
4. Did EPA consider other options for incentives for
areas that take early actions for reducing ozone?
5. VWhat is the difference between the early action
conpact program and the transitional NSR progranf

B. Cdarification of how transition from 1-hour to 8-hour

standard will work for early action conpact areas, for
conformty, and for NSR and PSD.

C. How will EPA' s proposal affect funding under the
Congestion Mtigation and Air Quality Inprovenent (CMAQ
Progr anf?

D. Are there any environnmental inpact differences between
the two maj or classification options being proposed?

I X. Statutory and Executive Order Reviews
A Executive Order 12866: Regul atory Pl anning and Revi ew
B Paperwor k Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandat es Reform Act
E Executive Order 13132: Federalism
F. Executive Order 13175: Consultation and Coordination
with Indian Tribal Governnents
G  Executive Order 13045: Protection of Children from
Environnental Health and Safety Risks
H  Executive Order 13211: Actions That Significantly
Affect Energy Supply, Distribution, or Use
I. National Technol ogy Transfer Advancenent Act
J. Executive Order 12898: Federal Actions to Address
Envi ronnental Justice in Mnority Popul ati ons and Low
I ncome Popul ati ons
X.  Appendi ces
Appendi x A—- Conparison of Subpart 1 & 2 Requirenents
Appendi x B--“Applicabl e Requirenents” under Subpart 2
Appendi x C--Conparison of Transitional NSR and Early Action
Conpact Prograns
Appendi x D-A ossary of Terns and Acronyns
Appendi x E--Application of Conformity, New Source Review and
Prevention of Significant Deterioration under Various Transition
Cases
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. WHAT IS THE 8- HOUR OZONE PROBLEM AND EPA’ S STRATEGY FOR
ADDRESSI NG | T?

A. VWhat is the ozone standard and the health problen?

Ground-1l evel ozone pollution is formed by the reaction of
vol atil e organi ¢ compounds (VOC) and nitrogen oxides (NQ) in
the atnosphere in the presence of sunlight. These two
pollutants, often referred to as ozone precursors, are enitted
by many types of pollution sources, including on-road and off-
road notor vehicles and engi nes, power plants and industria
facilities, and smaller “area” sources.

In 1979, we pronul gated the 0.12 ppm 1-hour ozone
standard, (44 FR 8202, February 8, 1979). On July 18, 1997, we
promul gated a revised standard of 0.08 ppm neasured over an 8-
hour period (i.e., the 8-hour standard). In general, the 8-hour
standard is nore protective of public health and nobre stringent
than the 1-hour standard, and there are nore areas that do not
nmeet the 8-hour standard than there are areas that do not neet
the 1-hour standard. At the time that we pronul gated the
revi sed 8-hour standard, we also pronul gated a rule providing
for the phase-out of the 1-hour standard, (62 FR 38856 (codified
at 50.9(b)). That rule provided that the 1-hour standard woul d

no | onger apply to an area once we determ ned that the area had
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attained the 1-hour standard.’

Ozone can irritate the respiratory system causing
coughing, throat irritation, and/or unconfortable sensation in
the chest. Ozone can reduce lung function and nake it nore
difficult to breathe deeply, and breathing nay becone nore rapid
and shallow than norrmal, thereby limting a person’s nornal
activity. Ozone also can aggravate asthmm, |eading to nmore
asthma attacks that require a doctor’s attention and/or the use
of additional nedication. |In addition, ozone can inflane and
darmage the lining of the lungs, which may | ead to pernmnent
changes in lung tissue, irreversible reductions in |ung
function, and a lower quality of life if the inflanmmtion occurs
repeatedly over a long tinme period (nonths, years, a lifetine).
Peopl e who are particularly susceptible to the effects of ozone
i nclude children and adults who are active outdoors, people with
respiratory disease, such as asthmm, and people with unusua
sensitivity to ozone.

More detailed information on health effects of ozone can

'Due to the continued litigation over the 8-hour standard,
EPA revised 40 CFR 50.9(b) in July 2000, to limt its authority
to revoke the 1-hour standard until such time as the 8-hour
standard becane fully enforceable and no | onger subject to | ega
chall enge. (65 FR 45182, July 20, 2000).
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be found at the followi ng web site:

ht tp: //wwv. epa. gov/ttn/ naags/ st andards/ozone/s_ 03 i ndex. htm

The focus of today’s proposed rule is inplenmentation of
the revised 8-hour ozone air quality standard issued by EPA in
1997, including the transition frominplenentation of the 1-hour
standard to inplenentation of the 8-hour standard.

B. Wiat is the geographic extent of the 8-hour ozone problen?

Al t hough the nation as a whol e has nade significant
progress since 1970 in reduci ng ground-|level ozone pollution
(sonetines called “snpg”), ozone remains a significant public
health concern. At present, unhealthy ozone | evel s--exceeding
the 8-hour standard— occur over w de geographic areas including
nost of the nation’s major population centers. These areas
i ncl ude much of the eastern half of the United States and | arge
areas of California.

The geographi c extent of the 8-hour ozone problemis
expected to shrink between now and 2020 due to existing
regul atory requirenents. W estimate that existing contro
nmeasures (e.g., Federal notor vehicle standards, EPA s regiona
NO, rul e known as the NQ SIP Call, and | ocal neasures already

adopted under the CAA) will dramatically reduce the nunber of
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areas? not attaining the 8-hour ozone standard--from 122 in 2000
(using data from 1998, 1999, and 2000), to 51 in 2007, to 30 in
2010 and 13 in 2020. See Table 1 bel ow

The total population living in areas that we have
hypot hesi zed may be desi gnated nonattai nment is al so projected
to decline over time—-from 178 nmillion in 2000, to 143 mllion
in 2007, to 116 nmillion in 2010, to 82 nmillion in 2020.
However, the number of people living in areas with excessive
ozone |evels renmains high for the foreseeable future because
exi sting control prograns alone will not elimnate unhealthy
ozone levels in some of the nation's | argest popul ati on centers.

Based on information in EPA's Trends Report issued in

2See di scussi on bel ow on how EPA has devel oped hypot heti cal
nonattai nment areas for purposes of analysis of this proposed
rul emaki ng and options. Modeling analyses for projections to
2007 are found in: U S. Environnental Protection Agency, O fice
of Air and Radi ation, Technical Support Docunment for the
Heavy-Duty Engi ne and Vehicle Standards and Hi ghway Di esel Fue
Sul fur Control Requirenments: Air Quality Mdeling Anal yses.
EPA420- R- 00- 028. December 2000. Located at:
http://ww. epa. gov/ ot aqg/ regs/ hd2007/frm r00028. pdf .

Informati on on the nodeling anal yses for projections to 2010 and
2020 are found in “Technical Addendum Methodol ogies for the
Benefit Analysis of the Clear Skies Initiative.” Septenber
2002. This can be found at the followi ng web site:
http://ww. epa. gov/ cl earski es/ Tech_adden. PDF. Results are
summari zed in “Human Heal th and Environnmental Benefits Achieved
by the Clear Skies Initiative.” July 1, 2002.
http://ww. epa. gov/cl earski es/ CSl health_env_benefits7-01. ppt .
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2002,° over the past 20 years, national anbient ozone |evels
decreased 18 percent based on 1-hour data and 11 percent based
on 8-hour data. Between 1982 and 2001, emni ssions of VOCs
decreased 16 percent. During that same tinme period, em ssions
of NQ  increased 9 percent. For the period 1982 to 2001, the
downward trend in 1-hour ozone levels seen nationally is
reflected in every broad geographic area in the country. The
Nort heast and West exhibited the nost substantial inprovenent,
while the South and North Centra
regi ons experienced the |l east rapid progress in |owering ozone
concentrations. Sinmlar to the 1-hour ozone trends,
all regions experienced i nprovenents in 8-hour ozone |evels
bet ween 1982 and 2001 except the North Central region, which
showed little change during this period. Again, the Wst and
Nort heast have exhibited the npst substantial reductions in

8- hour ozone levels for the past 20 years.

®Latest Findings on National Air Quality—2001 Status and
Trends. U S. EPA;, Ofice of Air Quality Planning and Standards;
Em ssions, Monitoring and Anal ysis Division; Research Triangle
Park, NC. Septenber 2002. EPA 454/K-02-001. Found at:
http://ww. epa.gov/airtrends/ozone. htm.
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TABLE 1

8- HOUR OZONE HYPOTHETI CAL NONATTAI NVENT AREAS AND POPULATI ON
(projected by nodeling)

Note: The nunber of areas!' projected to each future year is based on nodel ed projections
wi t hout consideration of application of new em ssion control neasures that woul d be
required under the SIP process for areas designated nonattai nment for the 8-hour NAAQS

2000 2007 2010 2020
Number of areas—base case (without C ear 122 51 30 13
Ski es Act controls)
Nunber of areas with Cl ear Skies Act 122 51 24 12
control s
Popul ation (m | lions)-base case (w thout 178 143 116 82. 4
Cl ear Skies Act controls)
Popul ation (mllions)-with Cl ear Skies 178 143 103 82.1
Act controls

'See di scussion bel ow on how we have devel oped hypothetical nonattai nment areas for
pur poses of analysis of this proposed rul emaki ng and opti ons.



20

C. Wat is EPA's overall strateqy for reducing ozone pollution?

Qur overall strategy for achieving the 8-hour ozone
standard is based on the structure outlined in the CAA. The CAA
gives both the States and EPA inportant roles in inplenmenting
national air quality standards.

States have primary responsibility for devel opi ng and
i mpl enenting SIPs that contain |ocal and in-State neasures
needed to achieve the air quality standards in each area. W
assi st States by providing technical assistance and gui dance,

i ncl udi ng gui dance on control nmeasures. |In addition, we set

nati onal emissions |limts for sources such as notor vehicles.
Where upwi nd sources contribute to downw nd problens in other
States, we can also ensure that the upwi nd States address these
contributing enm ssions or regulate themfederally, where a State
fails to act to address them

We intend to work closely with States and Tribes to use an
appropri ate conbination of national, regional and |oca
pol lution reduction neasures to neet the standard expeditiously
and in a cost-effective manner.

1. The SIP system

States use the SIP process to identify the enissions

sources that contribute to the nonattai nnent problemin a
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particular area, and to select the emi ssions reductions neasures
nost appropriate for that area, considering costs and a variety
of local factors. Under the CAA, SIPs nmust ensure that areas
reach attai nnent as expeditiously as practicable. However,
ot her prograns, such as Federal controls, also provide
reductions, and States may rely on those reductions when
devel opi ng their attainnment plans.

The SIP system for nonattai nment areas is an inportant
conmponent of the CAA's overall strategy for neeting the 8-hour
ozone standard, but it is not the only conponent. As noted
bel ow, the CAA also requires or anticipates the use of national
rules that will reduce eni ssions and hel p achi eve cl eaner air

2. National rules

For the States to be successful in developing |ocal plans
showi ng attai nnment of standards, EPA nust do its part to contro
the sources that are nore effectively and efficiently controlled
at the national level and to ensure that interstate transport is
addressed through SIPs or other neans. W already have issued
key national and regional control requirenents for notor
vehicl es, power plants and other sources that will enable nany
areas to neet the 8-hour standard in the near term

Current enissions standards for new cars, trucks and buses



22
are reducing nmotor vehicle enissions of VOCs (sonetines referred
to as hydrocarbons) and NQ as ol der vehicles are retired
O her rules are reducing em ssions from several categories of
non-road engi nes. The EPA’s Tier 2 notor vehicle enission
standards, together with the associated sul fur in gasoline
requi renents, will provide additional benefits nationally within
the tine period of many 8-hour ozone nonattai nnent areas
anticipated attainment dates (65 FR 6698, February 10, 2000).
Al so, we published the heavy duty diesel rule on January 18,
2001 (66 FR 5002), which will contribute to reductions needed to
nmeet the 8-hour ozone standard in areas with later attainnent
dat es.

In the eastern U. S., dramatic reductions in NQ em ssions
from power plants and | arge industrial sources will occur by My
2004 under our rules to reduce interstate transport of ozone
pollution in the East. These rules are the NQ SIP Call
publ i shed October 27, 1998 (63 FR 57356), and the Section 126
Rul e, published January 18, 2000 (65 FR 2674).

Al so, under the requirenments of section 183(e) of the CAA
we are contenplating either Federal rules or control techniques
gui delines (CTGs) for controlling VOCs from 15 additiona

categori es of consuner and commercial products. The CTGs assi st
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States in determning required controls for facilities in
nonattai nment areas. The 15 categories are in addition to six
CTGs al ready published under this provision of the CAA (consuner
products, architectural coatings, autonpbile refinishing
coatings, aerospace coatings, wood furniture coatings, and
shi pbuil ding and ship repair coatings). These additional rules
or CTGs are expected to be conpleted over the next few years.

Control measures targeting hazardous air pollutants (HAPS)
also result in control of VOCs and, in sone cases, NQ. Under
section 112 of the CAA, EPA was required to identify and |i st
categories of industrial facilities that emt significant
guantities of one or nore of 188 HAPs and establish maxi num
achi evabl e control technol ogy (MACT) standards for each category
of sources. Because npst of the organic HAPs are also VOCs, in
many cases, control of organic HAP enissions also achi eves
reductions in VOC em ssions.

Rul es for nost of the |isted MACT categories have been
promul gated. Al though many of the earlier pronulgated rules
have already resulted in em ssions reductions of VOCs, the nore
recent rules will not begin achieving reductions until the
conpliance date, which is generally 3 years follow ng

promul gati on. Therefore, the anpbunt of reductions achieved
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t hrough control of HAPs that are VOCs will continue to grow over
the next several years.

We see the potential for significant further emn ssions
reductions from power plants and non-road engines at the
national level. The Adm nistration has proposed nati onw de
| egislation, the “Clear Skies Act” (CSA), to reduce power plant
em ssions of NQ nationw de, as well as sul fur di oxide and
mercury. We are also proposing a national rule that would
significantly reduce NQ em ssions fromnon-road di esel - powered
equi pnment. These non-road sources constitute an inportant
fraction of the NQ em ssions inventory.

D. Wiat is the relationship between the SIP system proposed and

the proposed Clear Skies |eqgislation?

A basic issue for inplenmentation of the 8-hour ozone
standard is howto treat areas projected to attain the standard
based on existing controls. W believe that an appropriate
bal ance shoul d be struck between two goals: avoiding
requi renents for unnecessary additional controls that increase
cost, and ensuring expeditious attai nnent to protect public
heal t h.

Today’ s proposal contains options that strive to bal ance

these two goal s under the authority of current law. The
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proposal contains two options for classifying areas under the 8-
hour ozone standard. Both options contain features to ensure
that areas projected to attain in the near term based on
exi sting requirenents are not subject to additional prescribed
control obligations. O course, these areas would be subject to
the sane requirenments that apply to all areas designated
nonattai nnent, such as new source review (NSR) and conformty.
However, we are considering options for providing for nore
flexible inplenmentation of these requirenments, as described
el sewhere in this proposed rul emaki ng, and are actually
proposing an option related to NSR in this proposed rul enmaki ng.

The proposed Clear Skies legislation takes a different
approach to requirenents for areas projected to attain through
controls that are already mandated. The proposed CSA incl udes a
provi sion that would create a new designation of “transitional”
for areas that are projected to attain by 2015 based on existing
controls, or with the aid of additional SIP controls approved by
Decenmber 31, 2004. The proposed CSA provides that areas
designated transitional would be subject to the requirenents of
the prevention of significant deterioration (PSD) program for
new sources, which applies in attainnent areas. Because

“transitional” would be the designation for such areas, they
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woul d not be required to adopt additional control measures that
woul d be required for areas designated nonattai nment, nor would
they be subject to conformity provisions. The provision
i ncludes a md-course check to ensure that the area renmi ns on-
track toward attainment. |In case of failure to attain by 2015
the area woul d be re-designated as a nonattai nnent area and
woul d be subject to the nonattai nment area requirenments. W
expect that npst areas currently exceeding the 8-hour ozone
standard could qualify for this designation, in nmany cases,
wi t hout further |ocal controls.

However, because the Clear Skies |egislation has not been
enacted, we have not considered it in this proposed rul emaking.
Shoul d the Cl ear Skies |egislation be enacted into |law, we would
conduct further rul emaking on inplenmentation of the 8-hour ozone
standard under such law, if necessary.

1. WHAT IS THE BACKGROUND ON THE 8- HOUR OZONE STANDARD?

A. Wiat is the | egal background?

On July 18, 1997, we revised the ozone NAAQS (62 FR 38856)
by promrul gating an ozone standard of 0.08 parts per nmillion
(ppm as neasured over an 8-hour period. At that tine, we
i ndi cated that we believed that the 8-hour ozone NAAQS shoul d be

i mpl enented under the | ess detailed requirenents of subpart 1 of
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part D of title |I of the CAA rather than the nore detail ed
requi renents of subpart 2. Various industry groups and States
chal l enged EPA's final rule promulgating the 8-hour ozone NAAQS
inthe US. Court of Appeals for the District of Colunbia
Circuit.* In My 1999, the Appeals Court renmanded the ozone
standard to EPA on the basis that our interpretation of its
authority under the standard-setting provisions of the CAA
resulted in an unconstitutional del egation of authority.

Anerican Trucking Assns., Inc. v. EPA 175 F.3d 1027, 1034-1040

(ATA 1) aff’'d, 195 F.3d 4 (D.C. Cir., 1999)(ATA Il). In
addition, the Court held that the CAA clearly provided for

i mpl enentation of a revised ozone standard under subpart 2, not
subpart 1. 1d. at 1048-1050.° W sought review of these two
issues in the U S. Supreme Court. |In February 2001, the Suprene

Court held that EPA’s action in setting the NAAQS was not an

unconstitutional delegation of authority. MWhitmn v. Anerican

Trucking Assoc., 121 S.Ct. 903, 911-914 (2001) (Witman). In

4 On July 18, 1997, we al so pronul gated a revised
particulate matter (PM standard (62 FR 38652). Litigation on
the PM standard paralleled the litigation on the ozone standard
and the court issued one opinion addressing both chall enges.
However, issues regarding inplenmentation of the revised PM NAAQS
were not |itigated.

The Court addressed a nunber of other issues, which are
not rel evant here.
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addi tion, the Suprenme Court held that the D.C. Circuit
incorrectly determ ned that the CAA was clear in requiring
i mpl enentation only under subpart 2, but determ ned that our
i mpl enent ati on approach, which did not provide a role for
subpart 2 in inplenmenting the 8-hour NAAQS, was unreasonable.
Id. at 916-919. Specifically, the Court noted we coul d not
i gnore the provisions of subpart 2 that “elimnate[] regulatory
di scretion” allowed by subpart 1. |[d. at 918. The Court also
identified several portions of the CAA's classification schene
under subpart 2 that are “ill-fitted” to the revised standard
and remanded the inplenmentation strategy to EPA to develop a
reasonabl e approach for inplenentation. |d. Because the D.C.
Circuit had not addressed all of the issues raised in the
underlying case, the court remanded the case to the D.C. Circuit
for disposition of those issues. |d. at 919. On March 26
2002, the D.C. Circuit Court rejected all remaining challenges
to the ozone and fine particle (PMs standards. Anerican

Trucking Assoc. v. EPA 283 F.3d 355 (D.C. Cir. 2002) (ATA Il1).

Wth that ruling, EPA began to nove forward with prograns to
protect Anericans fromthe wi de variety of health problens that
these air pollutants can cause, such as respiratory illnesses

and premature death.
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The inplenentation rule proposed herein will provide
specific requirements for State, local, and Tribal air pollution
control agencies to address as they prepare inplenentation plans
to attain and nmintain the 8-hour NAAQS. Each State with an
area that is not attaining the 8-hour ozone NAAQS will have to
devel op—as part of its SIP—enission limts and other
requirenents to attain the NAAQS within the timefranmes set forth
in the CAA.® Tribes with jurisdiction over Tribal |ands that
are not attaining the 8-hour ozone standard could voluntarily
subnit a Tribal inplenentation plan (TIP) but would not be
required to do so. However, in cases where a TIP is not
submitted, EPA, working with the Tribes, would have the
responsibility for planning in those areas.

B. What technical work influenced EPA s inplenentation

approach?

I n devel opi ng our original approach for inplenentation of
t he 8-hour standard, we considered input froma variety of
techni cal information sources and experts. W originally
described the technical information of the physical processes

that produce ozone, fine particles, and regional haze and relied

® The CAA requires EPA to set anbient air quality standards
and requires States to submit SIPs to inplenent those standards.
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on that in devel oping a proposed inplementati on approach. See
“I mpl enment ati on of New or Revised Ozone and Particul ate Matter
(PM National Anmbient Air Quality Standards (NAAQS) and Regi onal
Haze Regul ations; Proposed Rul e” (December 13, 1996, 61 FR
65764). We also participated with States in the eastern United
States in the Ozone Transport Assessnment Group (OTAG, which
docunented that |ong-di stance transport of nitrogen oxides
across much of the OTAG study area contributed to high | evels of
ozone. For background on OTAG and the results fromthe study,
see the followi ng web site:

http: //wwv. epa. gov/ttn/ naags/ ozone/rto/otaqg/index. htmnl.

That OTAG process resulted in a report to EPA with the
concl usi ons that included the follow ng:
—Regi onal NQ, reductions are effective in producing ozone
benefits; the nore NQ reduced, the greater the benefit.
—Ozone benefits are greatest where em ssions reductions are
made; benefits decrease with distance.
—El evated and | ow1evel NQ reductions are both effective.
—Vol atil e organi c conpound controls are effective in reducing
ozone locally and are npbst advantageous to urban nonattai nnent
ar eas.

—Air quality data indicate that ozone is pervasive, that ozone


http://www.epa.gov/ttn/naaqs/ozone/rto/otaq/index.html
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is transported, and that ozone aloft is carried over and
transported fromone day to the next.

As a result of these reconmendations, EPA called for SIP
revisions from22 States and the District of Colunbia and
established Statew de budgets on NQ enissions that those
jurisdictions would have to nmeet by 2007. Stationary source
em ssions reductions to neet the budgets were required to be
i mpl enrented by May 2004’. The purpose of the rule was to
address | ong-range transport by elimnating the significant
contribution that each State’s NQ em ssions made to both 1-hour
and 8-hour ozone nonattai nnent problens in downw nd areas. The
call for SIP revisions was chall enged by a nunber of States,

i ndustry and interest groups but was |largely upheld by the court
and has remmi ned a vi abl e neans for obtaining significant NQ
em ssi ons reductions.

The OTAG report al so recogni zed that VOC eni ssions
reductions do not play nuch of a role in |ong-range transport,
and concl uded that VOC reductions are effective in reducing
ozone locally and are npbst advantageous to urban nonattai nnment

ar eas.

"The EPA's NQ SIP Call mandated reductions by May 2003.

However, the Court’'s stay of the rule pending litigation
resulted in a 1-year delay to May 2004.
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Under the Federal Advisory Conmmittee Act (FACA), we al so
formed a Subcommittee for Devel opnent of Ozone, Particul ate
Matter and Regi onal Haze | nplenentation Programs that provided
recomendations and i deas to assist us in devel oping
i mpl enent ati on approaches for these programs. W have
i ncorporated ideas fromthe FACA process for a nunber of SIP
el enents, particularly those related to transport of ozone, the
process for denobnstrating attai nment of the ozone standard, and
requi rements for ensuring reasonable further progress. Further
i nformation on the FACA process and its reports is found at the

following web site: http://ww. epa.gov/ttn/facal.

As noted above, we have al so promul gated national rules
that reduce VOC and NQ enissions (ozone precursors) from nobile
and stationary sources, which also hel p address ozone
nonatt ai nment problenms. A nunber of comrenters reconmended that
we set additional national standards for nore source categories
such that States and Tribes do not have to control these sources
locally. They suggest that such standards would elim nate the
i nconsi stent regulation that occurs when each nonattai nment area
chooses how to regul ate sources within its jurisdiction. W
continue to review source categories for possible Federa

measur e devel opnment .
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This technical backdrop led us to be guided by the
princi pl e of enphasi zing national and regional neasures to help
areas cone into attai nment and, where possible, reducing the
need for those local controls that are nore expensive than
nati onal and regi onal neasures. However, as noted bel ow,
nati onal and regional neasures alone are not anticipated to
bring all areas into attainnent. Thus, sone areas will need to
adopt local controls through the SIP process.

1. HOWDI D EPA OBTAI N STAKEHOLDER | NPUT FOR THI S EFFORT?

We initiated a process to obtain stakehol der feedback on
options the Agency devel oped for inplenentation of the 8-hour
ozone NAAQS. W held three public neetings in addition to a
nunber of conference calls and neetings with State, |ocal and
Tri bal governnents, environmental groups and industry
representatives. (The lists of the organi zations with whom we
had di scussions are in the docket, in addition to neeting and
conference call summaries.) The purpose of the neetings and
conference calls was to obtain stakehol der feedback regarding
the options that we had devel oped as well as to listen to any
new or different ideas that stakeholders were interested in
presenting.

We received comments in response to the nmeetings and
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conference calls. The comments fromthe public neetings
addressed a nunber of issues related to the inplenentation
approach

In addition to comments received at the public neetings,
we received a nunber of witten comrents on how to inplenent the
8- hour ozone NAAQS. We have considered these conments in the
i mpl enent ati on approach proposed bel ow.
V. WHAT IS EPA' S SCHEDULE FOR | SSU NG AN 8- HOUR OZONE

| MPLEMENTATI ON RULE?

We plan to issue a final rule on an inplenmentation
approach by the end of 2003. Wile there is not a CAA deadline
for prormulgating a strategy to inplenment the 8-hour ozone NAAQS
the CAA does establish a deadline for EPA to pronul gate
desi gnations of nonattai nment areas under section 107 of the
CAA. 8 W have entered into a consent decree that requires us to

pronul gate designations by April 15, 2004.°

8Section 107(d) of the CAA sets forth a schedule for
desi gnations follow ng the promul gati on of a new or revised
NAAQS. The Transportation Equity Act for the Twenty-first
Century (TEA-21) revised the deadline to publish nonattai nment
designations to provide an additional year (to July 2000), but
HR3645 (EPA' s appropriation bill in 2000) restricted EPA s
authority to spend noney to designate areas until June 2001 or
the date of the Supreme Court ruling on the standard, whichever
came first.

*American Lung Association v. EPA (D.D.C. No. 1:02CVv02239).
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The nonattai nment designation for an area starts the
process whereby a State nmust develop a SIP that denopnstrates how
the air quality standard will be attained by the attai nnent
dates required in the CAA. W plan to have an inplenmentation
strategy in place prior to designating areas for the 8-hour
ozone standard. This will enable areas that are designated
nonattai nnment for the 8-hour ozone standard to understand the
obligations that attach to nonattai nment designations and
associ ated cl assifications.

V. IN SHORT, WHAT DOES THI S PROPOSED RULEMAKI NG CONTAI N?

This summary is intended to give an overview of our
proposed rule. It should not be relied on for the details of
the actual proposal. The proposed rule described in Section VI.
bel ow shoul d be consulted directly. The order in which issues
are described in this summary does not nmatch exactly the order
these issues are discussed in the actual proposal

A. Classification of areas

Under the CAA, an ozone nonattai nment area’'s
classification determ nes the m ni mum neasures that nust be
included in the area’s SIP for neeting the 8-hour standard and
the maximumtine period allowed for the area to neet the

standard. W are proposing two options for classifying areas.
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Under option 1, all areas would be classified under
subpart 2 according to 8-hour ozone levels. As a result, al
areas would be classified as marginal, noderate, serious, or
severe or extrene (based on the nobst recent air quality data, no
areas would fall in the “extrene” classification), and would be
subject to control requirenents specified in the CAA for each
cl assification.

Under option 2, nore than half the nonattai nnent areas
woul d i kely be regul ated under subpart 1. All of these would
be areas neeting the 1-hour ozone standard. The rest of the
areas--those exceeding, and a few that nay be neeting the 1-hour
standard--woul d be cl assified under subpart 2 in the sane nmanner
as option 1.

We are al so proposing an “incentive feature” that would
allow areas to qualify for a lower classification under subpart
2 than their air quality would dictate if they denpnstrate they
will attain by the earlier attainnent date of a |ower
classification. For exanple, an area that would be classified
“noderate” could qualify for a “marginal” classification by
showing it will attain within 3 years of designation. The
“incentive feature” is proposed for use in conjunction wth

either classification option
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B. Attai nnent deadlines

We are proposing that for areas classified under subpart
2, the periods for attainment (running fromthe date of
desi gnation/classification) would be 3 years for marginal areas,
6 years for noderate areas, 9 years for serious areas, and 15
years for severe-15 areas, and 17 years for severe-17 areas.

If classification option 2 were selected, sone areas would
be cl assified under subpart 1. Attainment dates for these areas
woul d be no later than 5 years after designation, although they
coul d be extended up to 10 years after designation dependi ng on
the severity of the area’s air pollution and the availability
and feasibility of pollution control neasures.

For all areas, the CAA requires each plan to be designed
to nmeet the standard as expeditiously as practicable, regardless
of the maximum statutory period specified for attainnent.

C. Howwll EPA inplenent the transition fromthe 1-hour to the

8-hour standard in a way to ensure continued nmonentumin States’

efforts toward cl eaner _air?

This section discusses which obligations would remain in
effect for areas that were designated nonattai nment under the 1-
hour ozone NAAQS on or after November 15, 1990, as areas begin

to i nplenment the 8-hour standard. It also proposes two
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alternatives for revoking the 1-hour ozone standard: revocation
in whole and revocation in part.

1. Areas designated nonattai nnment under the 8-hour standard.

We are proposing that all areas designated nonattai nment for the
8- hour ozone NAAQS renmin subject to certain obligations that
applied by virtue of the area’ s classification for the 1-hour
standard where the area’s 1-hour classification was higher than
the area’s classification for the 8-hour standard. These

obl i gations include, major source thresholds, inspection and
mai ntenance (1/M prograns and fuel progranms. However, these
obligations would not apply to portions of an 8-hour ozone
nonattai nnent area that was not a part of a 1-hour ozone
nonattai nnent area. W believe that Congress intended these
requi renents to continue to apply to areas as they nmove forward
to address an ozone NAAQS. W are soliciting conment whet her
areas that have not yet nmet the attai nnent denonstration
obligation for the 1-hour standard should remain obligated to
submt a 1-hour ozone attai nnent denonstration

2. Areas designated attai nnent under the 8-hour standard. Since

attai nnent areas are subject to PSD, not nonattai nnent NSR, we
propose that these areas would not remmin subject to the

nonatt ai nment NSR of fset and maj or source threshol ds that n ght
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ot herwi se apply due to their classification for the 1-hour
standard. However, we are proposing that control obligations
that applied based on an area’s 1-hour classification would
remain. W are proposing that these areas are obligated to
subm t a mai ntenance plan under section 110(a)(1l). Consistent
with EPA's “Clean Data Policy,” we are proposing that these
areas not be required to neet outstanding attai nnent
denonstration and rate-of-progress (ROP) requirenents, so |ong
as they remain in attainment. However, if the area violates the
8- hour standard and does not have an approved mai ntenance pl an
for the 8-hour standard under section 110(a)(1), those
obligations will once again apply. W are proposing that these
areas woul d need contingency nmeasures in their section 110(a) (1)
mai nt enance plans. However, unlike contingency neasures under
section 175A, these contingency neasures need not include an
obligation to inplenent all control obligations in the
previously approved SIP. For all areas designated attai nment
for the 8-hour ozone NAAQS the requirenent to denonstrate
conformty to the 1-hour standard would no | onger apply once the
1-hour standard is revoked or determ ned not to apply for that
pur pose.

3. Concerning the NQ_SIP Call. W are proposing that States
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must continue to adhere to the em ssion budgets established by
the NQ SIP Call after the 1-hour standard is revoked in whole
or in part. Simlarly, we are not proposing to revoke or nodify
the section 126 regul ati on.

4, bligations under part D of title | of the CAA that would not

continue to apply. W are proposing that areas would not be

obligated to continue to denonstrate confornmty for the 1-hour
standard once the 1l-year grace period for application of
conformty for the 8-hour standard has el apsed. W are al so
proposi ng that we would no | onger nake findings of failure to
attain the 1-hour standard and, therefore, also would not
reclassify areas to a higher classification for the 1-hour
standard based on a failure to neet the 1-hour standard.

5. How long would the obligations discussed under the 1-hour

standard | ast?

We are proposing that these neasures woul d not expire.
However, we are proposing two options for when the State may
rel egate these neasures to contingency neasures: Option 1.
When the area achieves the |evel of the 1-hour ozone standard
(even if the area has not yet attained the 8-hour standard).
Option 2. When the area attains the 8-hour standard and is

designated attai nnent (regardless of when, if ever, the area
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attains the 1-hour standard).

6. Mechanismto effect the transition fromthe 1-hour to the 8-

hour st andard

We are proposing 2 nmechani snms. For both of these
mechani snms, we are proposing that the revocation of the 1-hour
standard woul d occur 1 year follow ng designations for the 8-
hour NAAQS. Option 1: Conplete revocation of the 1-hour
standard. Option 2: Partial revocation of 1-hour standard.

D. Mndatory neasures

We believe that the CAA is clear that once an area is
classified under subpart 1 or subpart 2, the area’s State
i mpl enentation plan nust contain the measures enunerated in the
CAA for its classification. However, today' s proposal contains
several features intended to provide States with flexibility on
the measures included in SIPs for 8-hour areas. |In addition, we
are proposing to consider case-by-case waivers if the applicant
can show, consistent with case law on this issue, that
i npl ementing a requirement in a particular area would cause
“absurd results.”

E. Consequences of failure to attain

The consequences of failure to attain the standard on tinme

are specified by the CAA. |If an area classified under subpart 2
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fails to nmeet the standard by its deadline, the CAA requires
that the area be bunped up to a higher classification and adopt
a revised plan containing the additional neasures specified by
the CAA for that classification. |If an area classified under
subpart 1 fails to neet the standard by its deadline, the area
woul d be required to adopt a new plan denpnstrating attainnent,
i ncl udi ng any requirenment nmandated by the Administrator

F. Interstate transport

The EPA recogni zes that ozone and ozone precursors are
often transported across State boundaries, and that interstate
transport can nmeke it difficult — or inpossible — for sone
States to neet their attainment deadlines solely by regulating
sources within their own boundaries. To address this concern
the Agency recently adopted two rules (the NQ SIP Call and the
Section 126 Rule) to reduce interstate ozone transport in the
eastern U S. These rules were devel oped based on the | evel of
reductions needed to address transport for both the 1-hour and
8-hour standards. For both rules, the conpliance date for
achieving the required em ssions reductions is May 31, 2004.
Thus, unlike in the past, States affected by transport can
devel op their | ocal ozone inplenentation plans with the

knowl edge that the issue of interstate transport has al ready
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been addressed “up front.”

The President recently proposed | egislation known as the
Cl ear Skies Act that, anong other things, would further reduce
interstate transport of ozone and NQ (an ozone precursor) from
the power sector through a cap-and-trade programsimlar to the
acid rain program These reductions are beyond the |evels
requi red under the NQ SIP Call and the Section 126 Rule. The
Cl ear Skies reductions would enabl e several additional areas to
meet the 8-hour standard wi thout inposing any additional |oca
controls. A nunber of other areas would find it easier to neet
t he 8-hour standard because of the additional reductions in
power plant enissions that would be required under Cl ear Skies.
However, the Agency has not made a determ nation that such
reductions are warranted under the transport provisions of the
CAA. In order to evaluate this issue, the Agency intends to
i nvestigate the extent, severity and sources of interstate ozone
transport that will exist after the existing transport rules are
i npl enmented in 2004.

G Mdeling and attai nnent denpnstration

An attai nment denmonstration SIP includes technica
anal yses to |l ocate and regul ate sources of em ssions that are

contributing to violations within nonattai nment areas. Section
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182(a) does not require margi nal areas, which have an attai nnent
date only 3 years follow ng designation to perform any
phot ochem cal grid nmodeling. W are proposing to allow areas
with attainment dates within 3 years after designation-
—regardl ess of whether they are covered under subpart 1 or 2--to
rely on existing nodeling. Areas with later attainnment dates
(more than 3 years after designation) would be required to do an
attai nnent denmonstration SIP. Mdeling devel oped to support
Federal or local controls may be used if the application of that
nodeling is consistent with our nodeling guidance.

H. Reasonabl e Further Progress (RFP)

There are several issues related to the Act’'s RFP
requi renents.

1. Requirenent for 15 percent VOC reductions for noderate and

above areas during the first 6 years after the base year

We are proposing two ways to inplenent the 15 percent
requi renents for noderate-and-above areas to nmeet numerica
em ssions reductions nilestones (al so known as rate-of-progress,
or ROP, requirenents).

Under the first option, all such areas would be required
to reduce baseline VOC em ssions by 15 percent over the first 6

years after a baseline year.
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Under the second option, areas that previously reduced VOC
em ssions by 15 percent as part of inplenenting the 1-hour
standard woul d be viewed as having already net the requirenent.
Moderate areas meeting this criterion would conply with the
general subpart 1 requirement to denonstrate “reasonable further
progress” toward neeting the standard. Serious-and-above areas
meeting the criterion would be required to achieve an 18 percent
reduction in VOC and/or NQ over the first 6 years and 9 percent
over subsequent 3-year periods until the area’ s attainment date.
2. Base Year

We are proposing 2002 as the baseline year, and that the
6-year period for reductions would run from January 1, 2003
until Decenber 31, 2008. We propose that States be all owed
credit toward neeting the ROP requirenments for all emi ssions
reductions that occur after the 2002 base year-—incl udi ng
reductions fromall post-1990 Federal or other neasures (except
those specifically excluded under section 182(b)(1)) of the CAA
We have al so recently issued a nenorandum that sets forth 2002
as the baseline year for planning purposes.

We are al so proposing options for other RFP issues,

i ncl udi ng:

. The tim ng of ROP reductions relative to attainnent date
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for noderate areas.

. Ti ming of submi ssion of ROP plan.

. CAA requirenments for creditability of control neasures.
. Subpart 1 RFP

. Cases where 8-hr NA area enconpasses and is |larger than

current 1-hr NA area
. RACM RACT

In the event classification option 2 is selected, we are
proposing an interpretation of the requirenents for reasonably
avail abl e control mnmeasures (RACM and reasonably avail abl e
control technol ogy (RACT) for areas covered by subpart 1

For RACT, for areas with 8-hour ozone levels that would
pl ace themin a noderate or above classification under subpart
2, we are proposing two options. Under the first option, these
areas would be required to neet the traditional technol ogy-based
RACT control requirenment that are applicable to noderate and
above areas under subpart 2. Under the second option, if the
area is able to denpnstrate attai nment of the standard as
expeditiously as practicable with em ssion control neasures in
the SIP, then RACT will be met, and additional neasures would
not be required as being reasonably avail able.

For subpart 1 areas with 8-hour ozone |evels that would
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place themin a marginal classification if classified under
subpart 2, the RACT requirenment would be sinmlar to that for
mar gi nal areas covered under subpart 2. This RACT approach al so
woul d be available to areas that qualified for marginal status
via the incentive feature.

The RACT requirenments for areas under subpart 1 would have
to be submitted within 2 years after an area’s nonattai nment
desi gnati on.

We are proposing that the State does not need to performa
RACT anal ysis for sources subject to the State’'s em ssion cap-
and-trade program where we have approved the cap-and-trade
program as neeting the NQ SIP Call requirenents and it does not
need to subnit a new NO RACT SIP for those sources

We propose to formally recognize NQ, as well as VOC, as an
ozone precursor, so that RACT for NQ would be required for
areas classified under either subpart 1 or subpart 2 for the

same ki nds of sources covered under the 1-hour ozone standard.

For RACM we propose to continue with the sane
interpretation that it has used for inplenenting the 1-hour
ozone standard. To show that all RACM have been included in the

pl an, the State nust show that there are no additional neasures
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that are technically and econonmically feasible that will advance
the attai nment date.
J. Confornmity

No changes to the transportation conformty rule are
proposed in this rulemaking. Transportation conformty is
di scussed in this proposal for informational purposes. By
statute, transportation confornmity applies to 8-hour
nonattai nnent areas 1 year after the effective date of an area’s
designation. Qur proposal to revoke the 1-hour standard 1 year
after 8-hour ozone area designations neans that transportation
conformty requirenments under the 1-hour standard would end at
the sane tinme 8-hour transportation conformty requirements
begin. W are proposing that confornmity would not apply in 1-
hour ozone standard mmi ntenance areas after we revoke the 1-hour
ozone standard.

For the general conformty program which ensures that
federal actions will not interfere with an area’s air quality
pl an, we are not proposing to revise its General Conformty
Regul ations in this rulemaking. W plan to retain the existing
de mninms emssions |evels for actions exenpt fromthe rule.
Qur proposal to revoke the 1-hour standard one year after 8-hour

ozone area designations neans that general conformty



49

requi renments under the 1-hour standard would end at the sane
time 8-hour general confornmity requirements begin. W are
proposi ng that general confornmty would not apply in 1-hour
ozone standard nmi ntenance areas after we revoke the 1-hour
ozone standard.

K.  New Source Revi ew

We are proposing three options for NSR, which could be

i npl emented in conjunction with each other:

1. A “status quo” NSR program under which subpart 1 areas
woul d be covered by subpart 1 NSR, while subpart 2 areas
woul d be covered by subpart 2 NSR

2. A nore flexible “Transitional” NSR program for areas that
submit early SIPs and that attain early. This program
woul d be available to areas covered under subpart 1 and
that are attaining the 1-hour ozone standard.

3. A “Clean Air Devel opnent Conmmunity” program that woul d
all ow a nmore flexible NSR program for areas that manage
growh in em ssions-producing activities.

VlI. WHAT ARE EPA' S PROPOSED FRAMEWORKS FOR | MPLEMENTI NG THE 8-

HOUR OZONE STANDARD?

As noted above, we originally intended to inplenent the 8-

hour ozone standard under subpart 1 of part D, title I of the
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CAA. This would have allowed areas nore flexibility to
deterni ne whether to regulate NQ, VOC or both to address ozone
nonatt ai nnent .

As al so noted above, however, the Suprenme Court deternined
that an approach that did not provide for classifying areas
under subpart 2—and thus subjecting those areas to the subpart
2 control requirenents--in inplenenting the 8-hour standard was
unreasonable. In structuring a proposed inplenentation rule, we
have tried to stay as close as possible to the principles noted
above, particularly with regard to seeking flexible ways for
States to address their 8-hour ozone problens by avoiding
measures that may be unreasonable for an area. W have spent a
| arge anpbunt of time investigating possible |egal theories and
policy options to find flexibility within the statute, as
interpreted by the Suprene Court. W have also had the benefit
of ideas and recomendations from many interested stakehol ders,
who al so have spent nuch tine devel oping their own theories and
i deas. Based on these efforts, we believe that we have
devel oped options for an inplenentation programthat are
wor kabl e under the constraints of the CAA. Nonethel ess, we
recogni ze that those constraints will still require a nunber of

areas to adopt certain control nmeasures that may not be as
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effective as others in achieving the 8-hour ozone standard. W
are soliciting any further ideas for addressing this situation

To describe our proposed franmeworks for inplenenting the
8- hour ozone standard, it is necessary to exanmi ne all the
conmponents or elenents of the process used to inplenment the
standard. Therefore, the issues and options that we are
proposi ng that deal with the aspects of preparing SIPs for the
standard are presented below individually. Follow ng that, we
present two possible alternative franmeworks that blend one or
nore options fromeach of the elenments to illustrate how t hey
may work in conjunction with each other. W are soliciting
comment on the options presented for the individual elenments,
and al so on how the options can be grouped into a consoli dated
i mpl enentati on franmeworKk.

The proposal bel ow describes only those options or
approaches we are proposing. W considered a nunber of other
options and approaches for the el ements discussed bel ow. These
ot her options that were considered but are not being proposed

are described in a separate docunent available in the docket.*

©YAddi ti onal Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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A. How will EPA reconcile subparts 1 and 2? How will EPA

classify nonattai nnment areas for the 8-hour standard? What

attai nnent _dates would apply?

1. Statutory framework and Suprene Court deci sion

The CAA contains two sets of requirenments—-subpart 1 and
subpart 2—that establish requirenents for State pl ans
i mpl enenting the national ozone air quality standards in
nonattai nnent areas. (Both are found in title I, part D.)
Subpart 1 contains general requirenents for SIPs for
nonattai nment areas for any poll utant—including ozone--governed
by a NAAQS. Subpart 2 provides nore specific requirenments for
ozone nonattai nment SIPs.

Thr oughout this proposed rul emaki ng, we repeatedly discuss
whet her an area is subject to the planning requirenents of
subpart 1 or subpart 2. This |anguage is conveni ent shorthand
for purposes of this proposal. Actually, if an area is subject
to subpart 2 requirenents, it is also subject to subpart 1
requi renents. |In sone cases, subpart 1 and subpart 2
requi renents are inconsistent or overlap. To the extent that
subpart 2 addresses a specific planning obligation, the
provisions in subpart 2 control. For exanple, under section

182(b), noderate areas are subject to 15 percent ROP
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requi renents rather than the nore general RFP requirenments of
section 172(c)(2). However, noderate areas renmin subject to
the contingency neasure requirenent of section 172(c)(9), as

that requirenment is not addressed for noderate areas in subpart

When we published the 8-hour ozone standard on July 18,
1997, we indicated that we anticipated that States would
i npl ement that standard under the |ess prescriptive subpart 1
requi renents. More specifically, we provided that areas
desi gnat ed nonattai nment for the 1-hour ozone standard woul d
remai n subject to the subpart 2 planning requirenents for
pur poses of the 1-hour standard until such tine as they net that
standard. But those areas and all other areas would only be
subj ect to subpart 1 for purposes of planning for the 8-hour
ozone standard.

As noted above, in February 2001, the Suprene Court ruled
that the statute was ambi guous as to the relationship of
subparts 1 and 2 for purposes of inplenmenting the 8-hour NAAQS

However, the Court also ruled that our inplenmentation approach

" State I nplenmentation Plans; General Preanble for the
I mpl ementation of Title | of the Clean Air Act Amendnents of
1990; Proposed Rule.” April 16, 1992 (57 FR 13498 at 13501 and
13510).
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whi ch provided no role for subpart 2 in inplenenting the 8-hour
NAAQS, was unreasonable. [d. Specifically, with respect to
classifying areas, the Suprene Court stated:

[ D] oes subpart 2 provide for classifying nonattai nnent

ozone areas under the revised standard? It unquestionably

does.
Whitman, 121 S. Ct. at 917.

However, despite recognizing that subpart 2 does provide
classifications applicable for the 8-hour standard, the Suprene
Court al so recogni zed that the subpart 2 classification schene,
specified in section 181, did not entirely fit with the revised
8-hour standard and left it to EPA to devel op a reasonabl e
resolution of the roles of subparts 1 and 2 in inplementing a
revi sed ozone standard. |d. at 482-486.

In particular, the Court noted three portions of section

181 — the classification provision in subpart 2 — that it

i ndicated were “ill-fitted to inplenentation of the revised
standard.”
. First, the Court recognized that 1-hour design val ues used

for establishing the classifications in Table 1 in section
181 “woul d produce at best an inexact estimte of the new

8-hour averages . . .7 121 S.Ct. at 918.
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Second, the Court recognized that the design values in
Table 1 start at the level of the 1-hour NAAQS - 0.12 ppm
The Court noted that “to the extent the new ozone standard
is stricter than the old one, . . . the classification
system of Subpart 2 contains a gap, because it fails to
classify areas whose ozone levels are greater than the new
standard (and thus nonattaining) but |ess than the
approxi mation of the old standard codified by Table 1.”
1 d.
Third, the Court recognized that “Subpart 2's nethod for
calculating attai nment dates — which is sinmply to count
forward a certain nunber of years from Novenber 15, 1990 .
seens to nmake no sense for areas that are first
classified under a new standard after November 15, 1990.~
More specifically, the Court recognized that attainnment
dates for nmargi nal (1993), noderate (1996), and serious

(1999) areas had passed. 1d. at 483-484.

2. EPA s devel opnent of options

In light of the Supreme Court’s ruling, we exam ned the

statute to determ ne the manner in which the subpart 2

cl assi

NAAQS.

fications should apply for purposes of the 8-hour ozone

In particular, we paid particular attention to the three
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portions of section 181 that the Suprene Court noted were ill-
fitted for inplenmentation of the revised 8-hour standard. W
exani ned those provisions in light of the legislative history
and the overall structure of the CAA to deterni ne what Congress
i ntended for purposes of inplenmenting a revised, nore stringent
ozone standard. At the sanme tinme, we did not view the anbiguity
created by the statute to provide us with carte bl anche
authority to re-wite the statute. Rather, we believe that it
needs to take a narrow reading consistent with what it believes
Congress intended. Consistent with those principles, we

devel oped several options.

3. Options for classification

We are proposing two options for conment. We prefer
classification option 2 because it provides nore flexibility to
States and Tribes as they address their unique air quality
problens. This is likely to allow some areas to attain the
standard at a | ower cost. However, we are also soliciting
coments on option 1, in part, because it is |less conplex and
may be easier to comrunicate, in addition to any other ideas on
how to classify nonattai nnent areas.

a. Option 1. Under the first option, we would classify 8-hour

ozone nonattai nment areas according to the severity of their
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ozone pol lution based on 8-hour ozone | evels.

Under this option, all 8-hour nonattainnent areas would be
classified under subpart 2 as nargi nal, noderate, serious,
severe-15, severe-17, or extrene. The CAA gives areas in higher
classifications -- which are those with nore serious ozone
pollution problens -- longer tinme periods for attaining the
standard, but also requires these areas to neet a |onger |ist of
requirenents than areas in |l ower classifications.

A key feature of this option is the use of 8-hour ozone
design values in determning the severity of an area’s 8-hour
ozone problem However, the subpart 2 classification table
(Table 1 of CAA section 181) is based on 1-hour ozone design
val ues (because it was designed for inplenmentation of the
standard in effect in 1990--the 1-hour ozone standard).
Therefore, this option would require us to adapt the subpart 2
classification schene. Specifically, we would adopt by
regul ation a nodified version of the subpart 2 classification
tabl e that contains 8-hour design value thresholds for each
classification, rather than the statutory 1-hour ozone design
val ue thresholds. Using 8-hour design values for classifying
areas for the 8-hour standard woul d reflect the magnitude of the

8- hour ozone problem nore accurately than would the 1-hour
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design values in Table 1

We are proposing to translate the classification
thresholds in Table 1 of section 181 from 1-hour values to 8-
hour values in the followi ng nanner: Determ ne the percentage
by which each classification threshold in Table 1 of section 181
exceeds the 1-hour ozone standard and set the 8-hour threshold
val ue at the same percentage above the 8-hour ozone standard.
For exanple, the threshold separating margi nal and noderate
areas in Table 1 is 15 percent above the 1-hour standard, so we
woul d set the 8-hour noderate area | ower threshold value at 15
percent above the 8-hour standard.

An exani nation of the percentages derived indicated that
Congress set the classification thresholds at certain
percentages or fractions above the | evel of the standard.?®
These are the percentages above the standard that we used and
applied to the | evel of the 8-hour standard to yield new

threshold |l evels for the 8-hour standard. Table 2 of this

»The upper thresholds of the margi nal, noderate, serious,
severe-15, and severe-17 classifications are preci se percentages
or fractions above the level of the standard, nanely 15.000
percent (3/20ths nore than the standard), 33.333 percent (one-
third nore than the standard), 50.000 percent (one-half nore
than the standard), 58.333 percent (7/12ths nore than the
standard) and 133. 333 percent (one and one-third nore than the
standard).
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proposed rul emaki ng bel ow depicts how the translation would be
done and the results.

There are other ways of performing the translation as
descri bed further below, sonme of which have been suggested in
public comrent, but we believe that the translation described
here is nost consistent with the apparent intent of Congress in
establishing the thresholds in the classification systemin
section 181.

As nentioned above, under this option all 8-hour
nonatt ai nment areas woul d be cl assified under subpart 2 and
recei ve attainnent dates consistent with their classification.
El sewhere in this proposed rule, we discuss howit would
interpret the attainment dates in Table 1 of section 181 for
pur poses of areas classified under subpart 2 for the 8-hour
standard. Areas that do not attain by their attainment date
woul d be reclassified to a higher classification and be given a
| ater attai nnent date and woul d be subject to the neasures of

t he higher classification (section 181(b)(2)).
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TABLE 2
TABLE 1 OF SUBPART 2 1- HOUR OZONE CLASSI FI CATI ON TABLE
TRANSLATI ON TO 8- HOUR DESI GN VALUES
Area cl ass CAA desi gn val ue Per cent above Transl ated 8- hour
t hreshol ds 1- hour ozone NAAQS desi gn val ue
1- hour ozone ppm t hreshol ds
ppm ozone
Mar gi nal from 0.121 0. 833 0. 085!
up to 0.138 15. 000 0. 092
Moder at e from 0.138 15. 000 0. 092
up to 0. 160 33.333 0.107
Seri ous from 0. 160 33. 333 0.107
up to 0. 180 50. 000 0.120
Severe-15 from 0. 180 50. 000 0.120
up to 0. 190 58. 333 0.127
Severe-17 from 0. 190 58. 333 0.127
up to 0. 280 133. 333 0. 187
Extrene equal to 0. 280 133. 333 0.187
or above

'The percentages used were cal cul ated based on the | evel of the 1-hour standard as it
appears in 40 CFR 51.9, viz., 0.12 ppm The percentages were applied to the 8-hour
standard as it appears in 40 CFR 51.10, viz., 0.08 ppm Qur guidance uses a rounding
convention for 1-hour air quality data such that values | ess than 0.125 round down to 0.12
and therefore represent attainnent; values of 0.125 up to and including 0.129 round up to
0.13, and therefore indicate nonattainnent. An exact translation of the 0.121 1-hour

t hreshol d woul d have produced 0.081 ppm as the correspondi ng 8-hour threshold; however,
since any value |l ess than 0.085 ppmwould indicate an area is attaining the 8-hour ozone
standard, the table s | owest value reflects the | owest value representing nonattai nnent,
viz., 0.085 ppm
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b. Option 2--2-step approach. W are proposing a second option

(our preferred option) under which some areas woul d i nmpl enent

the 8-hour standard under subpart 1, and other areas would

i mpl enent the 8-hour standard under subpart 2. This option

relies on |l anguage in the Suprene Court decision, which is

described in detail bel ow.
In brief, the option that we are proposing would work as
foll ows:

. First, we woul d determ ne which 8-hour areas nust be
classified under subpart 2. These would be areas with
ozone | evel s that exceed the 1-hour ozone design val ues
that Congress specified in Table 1 of section 181. For
the remaining areas, we would have discretion to place
t hem under subpart 1 or subpart 2.

. Second, we would classify all areas. Subpart 2 areas
woul d be classified in the same manner described above
under option 1. Options for classifying subpart 1 areas
are described bel ow

(i) Legal framework for 2-step approach. Under this approach

we first determ ne the universe of areas that nust be subject to
t he provisions of subpart 2 and the universe of areas that fal
into a “gap” in subpart 2's classification scheme. Then, we

proceed to deternmine howto classify the areas.
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(ii) Legal framework--Step 1--Wich subpart applies for an

area? Wth respect to the first step, the Supreme Court noted
that “to the extent that the new ozone standard is stricter than
the old one, . . . the classification system of Subpart 2
contains a gap, because it fails to classify areas whose ozone

| evel s are greater than the new standard . . . but less than
the approxi mation of the old standard codified by Table 1 [in
section 181(a)].” 121 S.Ct. at 918. Thus, for those areas with
a 1-hour ozone design val ue above the level identified in Table
1 (i.e., 0.121 ppnm), Table 1 “specifies” a classification for
the area. For those areas, we would not have authority to
establish classifications under subpart 1 because section
172(a) (1) (C) prohibits the use of the classification authority
in section 172(a)(1)(A) for those areas.'®* However, for areas
with 1-hour ozone design val ues bel ow 0.121 ppm Table 1 does
not specify a classification, and those areas fall into a gap in
the statute. Thus, we nust reasonably determ ne whet her such

areas should be subject to the planning obligations of subpart 1

8Section 172(a)(1)(C) provides that the provisions of
section 172(a) “shall not apply with respect to nonattai nnent
areas for which classifications are specifically provided” in
ot her sections of part D. Simlarly, section 172(a)(2)(D)
provi des that the attai nment date provisions in section
172(a) (2) do not apply “to nonattai nnent areas for which
attai nnent dates are specifically provided” el sewhere in part D.
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or subpart 2. This issue is discussed nore fully bel ow under

“Rationale for regulating all “gap” areas under subpart 1 only.”
In summary, under the first step of this approach, we

exani ne each nonattai nment area’s nost recent 1-hour design

value at the time of designation under the 8-hour NAAQS to

deternm ne whether the area must be subject to the classification

under subpart 2. If an area’s 1-hour design value is 0.121 or

hi gher, then it nust be subject to a subpart 2 classification.

If its 1-hour design value is lower than 0.121, it falls into a

gap and we nust deternine a reasonable inplenentation schenme —

ei ther subpart 1 or subpart 2 — for such area.

(iii) Legal framework-—-Step 2--How should areas be classified

under subparts 1 and 2? Under step 2 of this approach, we nust

deternmne how to classify areas subject to the classification
provi sions of subpart 2. For those areas subject to the
classification provisions of subpart 2, we believe that it is
nost reasonable to use the area’s 8-hour design value to
deternmine the appropriate classification. This would be done in
the sane manner as option 1, proposed above, in which the Table
1 threshol d design values are converted from 1- hour values to 8-
hour val ues.

Anot her option would have been to apply Table 1 as it is

written. Some might argue that this approach is better because
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it is consistent with the design value EPA woul d use under this

option to determ ne whether Congress mandated that the area be
subj ect to subpart 2. W do not believe that Congress would
have intended the use of 1-hour design values for determning
the classification — and therefore the control obligations and
attai nnent dates — of 8-hour areas. While we believe it is
reasonable to use the 1-hour design values as a baroneter of
Congress’ intent as to which areas should be subject to the nore
prescriptive requirements of subpart 2, we do not believe it
makes sense to use the 1-hour values to establish each area’s
classification under that subpart. The area’s classification
identifies the specific control requirements applicable to each
area within that classification and the period of tine the area
has to attain. As enacted, the Table provides that areas having
a nmore significant ozone pollution problemfor the 1-hour
standard and thus a higher classification are subject to nore
stringent controls and have a |onger period to attain. Because
of the different formand averaging tinmes of the 1-hour and 8-
hour standards, areas with significant 1-hour problenms nmay not
have as significant an 8-hour problemand vice versa. Using the
1- hour design values to classify areas, therefore, could result
in areas with | ess significant ozone problens being subject to

stricter planning obligations (and | ater attai nment dates) than
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those with a nore significant problem Thus, we believe it is

nore consi stent with Congressional intent to use 8-hour design
val ues as the neans for specifying the stringency of controls
needed to attain the 8-hour ozone standard and the associ ated
attai nnent dates. W also believe that this is consistent with
t he Supreme Court decision, in which the Court recognized that
the “1-hour averages” in Table 1 “produce at best an inexact
estimte of the new 8-hour averages.” See 121 S.Ct. at 918.

As discussed in the follow ng section, for areas that EPA
determ nes woul d be subject only to subpart 1, section
172(a) (1) (A) grants EPA discretion to develop a classification
schene.

4. Under classification option 2, how would EPA classify

subpart 1 areas?

a. Background. As noted above, classification option 2 above
could result in a nunber of areas not being classified under
subpart 2. Section 172(a)(1)(A) grants EPA discretion to
establish a classification system for areas covered under
subpart 1 but does not nmandate classifications. Section
172(a) (1) (A) provides that

on or after [the date of designation], the Adm nistrator

may classify the area for the purpose of applying an

attai nnent date pursuant to paragraph (2), and for other

purposes. |In determ ning the appropriate classification,
if any, for a nonattainnent area, the Adm nistrator nmay
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consi der such factors as the severity of nonattainment in

such area and the availability and feasibility of the

pol lution control neasures that the Adm nistrator believes

may be necessary to provide for attainment of such

standard in such area.

Prior to the Suprene Court’s remand of our inplenentation
approach, we had proposed that all 8-hour ozone nonattai nment
areas be subject only to subpart 1 for purposes of the 8-hour
standard, and that areas would be classified as traditional,
transitional, or international transport. These classifications
wer e described in our Novenber 17, 1998 draft inplenentation
gui dance. ™

Because we are no | onger considering an option where al
areas woul d be classified under subpart 1, we have deternmn ned
the classification schene it proposed earlier is not
appropriate. W are now proposing, as described bel ow, two new

options for classifying subpart 1 areas for the 8-hour standard.

b. Options for classifying subpart 1 areas

(i) Option 1—-no classifications. Under this option, subpart 1

areas woul d not have different classifications. Wen subnmtting
an attai nment denpnstrati on, each area would need to establish

an attai nment date consistent with section 172(a)(2)(A), i.e.

“Pr oposed | npl enentati on CGui dance for the Revised Ozone
and Particulate Matter (PM National Anmbient Air Quality
St andards (NAAQS) and the Regional Haze Program Novenber 17,
1998. Found at:  http://ww. epa.gov/ttn/oarpg/tipgm htm
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denpnstrating attai nnent as expeditiously as practicable, but no

later than 5 years after designation or 10 years after
designation if the severity of the area’s air pollution and the
availability and feasibility of pollution control neasures
indicate nore time is needed.

(ii) Option 2--create an overwhelm ng interstate transport

classification. This option could be inplemented in addition to

option 1 (no classifications) for areas that qualify; in other

words, we would not classify areas that do not qualify for this
transport classification. Under this option, an area could be

classified as a “Transport Area” upon subnission of a SIP that

denonstrates, using nodeling, that the nonattai nnent problemin
the area is due to “overwhel ning transport” em ssions.

We are proposing that for subpart 1 areas to qualify for
an overwhel ming transport classification, the area woul d have to
meet the same criteria as specified for rural transport areas
under section 182(h) (of subpart 2). This section restricts
treatment as a rural transport area to an area that does not
i nclude, and is not adjacent to, any part of a Metropolitan
Statistical Area or, where one exists, a Consolidated
Metropolitan Statistical Area (as defined by the United States
Bureau of the Census). The area may be treated as a rural

transport area if we find that sources of VOC (and, where we
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determ ne rel evant, NQ) emi ssions within the area do not make a

significant contribution to the ozone concentrations neasured in

the area or in other areas.” Since this classification wuld

only apply to subpart 1 areas, areas classified under subpart 2

woul d not qualify for this classification
The followi ng are features of this option:

. The area would be treated sinmlar to areas classified
mar gi nal under subpart 2 for purposes of em ssion contro
requi renents.

. Less restrictive NSR and conformty requirenents could be
proposed for the area. |If we include the transport
classification option in the final inplementation rule, we
woul d consi der proposing a separate rul emaki ng on the
details of NSR and conformty requirenents.

. The area woul d receive an attainnent date that is
consistent with section 172(a)(2)(A), but that takes into

consi deration the foll ow ng:

. The attai nment date of upw nd nonattai nment areas

®The EPA’'s gui dance on such determ nations appears in
“Criteria for Assessing the Role of Transport of
Ozone/ Precursors in Ozone Nonattai nment Areas,” My 1991. U. S
Envi ronnental Protection Agency, O fice of Air Quality Planning
and Standards, Technical Support Division, Research Triangle
Park, NC 27711. Available at:
http://ww. epa. gov/scranD01/tt25. htm Look for zip file nane
UAM VGQUI DE. Unzip to access file nane UAMCRIT.
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that contribute to the downwi nd area’s problem and

. The inplenentation schedule for upwi nd area controls,
regardl ess of their geographic scope (e.g., national
regi onal, statew de, l|ocal).

This option would partially address Tribal concerns about
desi gnations where a Tribal area designated nonattai nnent does
not contribute significantly toits own problem This is one of
the key issues for the Tri bes who seek to have economic growth
from new sources within their jurisdiction but that have
difficulty obtaining em ssion reduction offsets from sources
| ocated either inside or outside Tribal areas.

Interstate, intrastate, and international transport are

al so discussed el sewhere in this proposed rul enaking.

5. Rationale for requlating all “gap” areas under subpart 1

only

This section is ainmed solely at providing a rationale for
why all gap areas should be placed under the subpart 1
regul atory franmework rather than the subpart 2 regul atory
framework. |ssues regardi ng what specific requirenments should
apply to subpart 1 areas are addressed in |later sections of this
preanbl e.

In devel oping classification option 2, we explored a

nunber of options regarding howto interpret the relationship of
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subpart 1 and subpart 2 for areas with 1-hour design values |ess

than 0.121. These areas are referred to below as “gap” areas
because their 1-hour design value falls below the | owest val ue
in the subpart 2 classification table and thus Congress did not
di ctate whether subpart 2 or subpart 1 applies. The options we
explored ranged from placing all of these areas into the subpart
2 classification schene to placing none of these areas into the
subpart 2 classification scheme. W are proposing the latter
approach-—-that all areas that fall into the gap should be
subject only to the planning obligations of subpart 1. \When
faced with a sinmilar issue follow ng enactnent of the CAA
Amendnents of 1990, we determ ned that areas that Congress did
not mandate fall into the classification scheme of subpart 2
shoul d be subject to only the planning obligations of subpart
1.1

For classification option 2, we believe it is appropriate

®These areas included: (a) the transitional areas under
section 185A (areas that were designhated as an ozone
nonattai nment area as of the date of enactment of the CAA
Amendnent s of 1990 but that did not violate the 1-hour ozone
NAAQS between January 1, 1987, and Decenber 31, 1989); (b)
nonattai nnment areas that had inconplete (or no) recent attaining
data and therefore could not be designated attai nment; and (c)
areas that were violating the 1-hour ozone standard by virtue of
their expected nunber of exceedances, but whose design val ues
were |ower than the threshold for which an area can be
classified under Table 1 of subpart 2 (subrmarginal areas). See
57 FR 13498 at 13524 col. 3 et seq. (April 16, 1992).
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to continue that interpretation of the CAA for 8-hour ozone

areas, despite the fact that a significant nunber of areas
desi gnat ed nonattai nment for the 8-hour NAAQS will fall into
this group. Congress enacted subpart 2 with the understanding
that all areas (except narginal areas, for which no new controls
were required) would have to enploy additional |ocal controls to
meet the 1-hour ozone standard in a tinely fashion. Since then
many control neasures have been inpl emented, our understanding
of the inmportance of interstate pollution transport has
i mproved, and we have pronul gated interstate NQ transport
rul es. Regional nodeling by EPA indicates that the majority of
potential 8-hour nonattai nment areas that fall into the gap wll
attain the 8-hour standard by 2007 based on reductions fromthe
NQ, SIP Call, the Federal Mtor Vehicle Em ssions Control
Program and ot her existing Federal and State control neasures,
wi t hout further local controls.

O the 76 hypothetical areas that would fall into the gap
(and woul d thus be covered under subpart 1 under classification
option 2), 27 would have been classified as noderate if
classified under option 1 based on their 8-hour design val ues.
Ei ght een of these 27 areas are projected to attain by 2007
t hrough exi sting regional or national measures. |If these areas

were to be classified as noderate (under classification option
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1), these areas woul d nonethel ess be required to inplenment

statutorily specified controls for noderate areas. Using our
discretion to regul ate gap areas under subpart 1 is one way (the
proposed incentive feature, discussed belowin this section on
classifications, is another way) to avoid requiring unnecessary
new | ocal controls in areas already projected to neet the
standard in the near term

The other 49 gap areas could be regul ated either under
subpart 1 (under option 2) or as marginal areas if classified by
8- hour design val ue under subpart 2 (under option 1). These
areas already are neeting the 1-hour standard and are close to
meeting the 8-hour standard. Because control requirenents for
mar gi nal areas are simlar to those for subpart 1 areas, and
because nost of these areas are projected to attain within 3
years, the difference in regulatory category may nake no
practical difference for many of these areas. A potential
rationale for placing these areas under subpart 1 is to provide
States and EPA with greater discretion to handle inplenmentation
difficulties that might arise in sone of these areas. For
exanple, a gap area might fail to attain within the maxi num
attai nnent date for marginal areas (3 years after designation)
because of pollution transport from an upw nd nonattai nment area

with a later attai nment deadline. |In that event, subpart 2
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calls for the area to be reclassified as noderate and for the

area to inplenment additional |ocal controls specified for
noderate areas. For areas under subpart 1, however, we could
provi de additional time for the area to attain while the upw nd
sources inplenented required controls if this were determined to
be a nore effective or nore appropriate solution. Although
regi onal nodeling projections indicate that the NQ SIP Cal

will bring nbost gap areas into attai nment by 2007, sone States
have voiced concern to us that interstate or intrastate
pollution transport may affect future 8-hour areas with near-
term attai nnment deadlines. Subpart 1 would provide States and
EPA with nore flexibility on the renmedy in any such cases.

Al t hough we believe that there are reasons to place gap
areas in subpart 1, and have the |legal authority to do so, we
are not suggesting that subpart 2 is unreasonable for any area
that woul d be subject to subpart 2 under either classification
option. Also, our analysis here should not be taken as
i nconsistent with its proposal under classification option 1
whereby all 8-hour ozone nonattai nnment areas would be subject to
the subpart 2 planning obligations. That sinpler option, in
conjunction with the incentive feature for classifications (if
ultimately adopted), described belowin this section on

classification, could provide sinilar flexibility on contro
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neasures for nost (though not quite all) areas. |In addition, we

are proposing ways in which to build some flexibility into some
of the mandated VOC control obligations in subpart 2, in areas
where it would make sense to provide such flexibility. A fina
observation is that Congress did recogni ze sone benefit in
prescri bing neasures for areas because of past failure to attain
under less prescriptive provisions of the CAA

Placing all gap areas in subpart 1 would result in over
hal f of the hypothetical nonattainment areas being covered by
subpart 1. To be fair, this option mght appear to result in
some areas being placed in subpart 1 even though they have 8-
hour ozone design val ues as high or higher than sone areas that
fall under Table 1 in section 181 and thus are covered under
subpart 2. As explained above, we believe the nost effective
way to deal with that issue is not to exercise its discretion
and make those areas subject to subpart 2. Rather, we can use
our discretion under subpart 1 to deternine howto define the
controls required under subpart 1 for such areas in order to
assure the nost equitable, yet effective, nmeans for these areas
to attain the 8-hour ozone NAAQS. For exanple, in the section
of this proposed rul enaki ng addressi ng RFP under subpart 1, we
expl ore an option of defining RFP in the sane manner as it is

defined under subpart 2. The EPA is open to suggestions as to
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how to nake the subpart 1 planning process that would apply to

these areas effective and al so equitable in |light of the subpart
2 planning obligations to which areas with a sinilar 8-hour
ozone problem may be subject.

6. Proposed incentive feature

In addition to the two basic classification options being
proposed above, we are also proposing an early attainment
i ncentive feature that could be applicable to either of the
options proposed above. Under this feature, for areas
classified under subpart 2, we would classify an area at a | ower
classification than it would receive based on its design val ue,
if a nodel ed denponstration indicates the area will attain by an
attai nnent date that is consistent with the | ower
classification. For instance, if a subpart 2 area has an 8-hour
ozone design value of 0.094 ppm it would ordinarily be
classified as noderate, with an attai nnent date 6 years after
the area’s designation as nonattai nnent for the 8-hour standard.
If nodeling acceptable to EPA denonstrates that this area wll
attain within 3 years after designation, the area would be
eligible for classification as a margi nal area, since nmargina
areas woul d have a maxi mum attai nment date of 3 years after
their nonattai nnent designation date. (See our proposal on

attai nnent dates el sewhere in this proposed rul enaking.)
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The | ower classification would provide additiona

flexibility to the area in that it would avoid the mandatory
control requirenents of the higher classification. Appendix A
of this proposal provides a conparison of requirenents under
subparts 1 and 2.

In granting a | ower classification to an 8-hour ozone
nonatt ai nnent area based on this option, we propose to take into
account the extent to which the area significantly contributes
to downwi nd nonattai nment or interferes wth maintenance under
section 110(a)(2)(D) of the CAA. W solicit coment on possible
mechani sms for assessing this contribution for purposes of
granting the lower classification, and possible tests for
whet her to grant or deny the |lower classification

In addition to soliciting comment on this proposed
incentive feature itself, we are soliciting comment on whether
such nodel ed denonstrati on woul d have to be nade prior to the
initial classification of areas, or whether it could be
submitted after we have already classified the area initially at
the higher classification, in which case we would have to revise
the classification downward at a subsequent tine.

We also solicit comment on whether EPA, prior to initial
classifications, should use EPA regional -scale nmodeling (rather

t han urban-scal e nodeling) to nake determ nati ons of which areas
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woul d receive a | ower classification. Under this suboption, an

area would qualify for the |l ower classification if EPA' s
regi onal nodeling indicated that, based on enissions reductions
fromexisting national and regional prograns, the area would
attain the 8-hour standard by the attainnment deadline for the
next | ower classification. |In requesting comment on this
suboption, EPA notes that regional-scale nodeling alone is not
consi dered sufficient for an approvabl e attai nnent
denonstration. W request conmmrent on whether regional-scale
nmodel i ng woul d nonet hel ess be adequate for purposes of |owering
an area’'s classification. (Under this approach, if regiona
nodel i ng did not provide grounds for the |lower classification,
States would need to performlocal attainment denbnstrations to
t ake advantage of the incentive feature.)

It should be noted that an option was presented and
di scussed at the public nmeetings simlar to this incentive
feature in conjunction with the option that woul d have
classified all areas based on their 8-hour design val ues but
also relied on nodeled results to adjust the classification
The option received criticismfroma w de variety of conmenters,
who argued that nodeling could be applied inappropriately in
classifying areas. W nonetheless believe it is appropriate to

propose this feature to alleviate sone of the other concerns
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that many commenters raised about the nandatory neasures

requi red under the higher classifications of subpart 2.
Furthernore, we believe this option is justified by the intent
of the CAA, in which an area’s classification is generally
linked to the ampbunt of tine the area is anticipated to need to
attain the NAAQS. We recognize that the CAA was not originally
structured to allow |l ower classifications based on an area being
projected to attain earlier. However, under the Suprene Court
ruling that required that we interpret the | aw regardi ng subpart
2's application to the 8-hour ozone standard, we believe it may
reasonably give areas that are projected to attain the 8-hour
ozone standard by an earlier date a classification that is
consistent with that attai nnent date.

7. Oher options EPA considered

We considered many ot her options for classification and
for the translation of the classification table in the CAA
These options are discussed in a separate docunent available in
t he docket.' These other possible ways of translating the

classification table, in our opinion, do not have the sane

YAddi tional Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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degree of consonance with the intent of Congress when it enacted

subpart 2 as those we are proposing. W are therefore not
proposi ng these.

8. Inplications for the options

To evaluate the potential inpact of the various
classification options, we devel oped a set of 122 hypothetica
nonattai nnent areas based on the counties that have nonitors
measuring violations of the 8-hour ozone standard for the 3-year
peri od of 1998-2000. Qur inclusion and groupi ng of counties
i nto hypothetical nonattai nnent areas was done only for
illustrative purposes and does not have any inplications for the
| ocati on, nunber or boundaries of nonattai nnent areas that may
ultimately be evaluated and recomended by States and Tribes or
desi gnated by EPA. The final designations would be affected by
factors contained in EPA' s gui dance on boundaries of
nonattai nnent areas (which is, as noted earlier, not a topic of
di scussi on or comment for this notice of proposed rul emaking).
As noted earlier, Table 3 illustrates a possible classification
groupi ng of nonattai nnent areas based on counties with nonitors
based on the options proposed above. The list of these areas

and the information we used in assessing the consequences of our
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proposal are available in the docket.?®

®Background | nformati on Docunent, Hypotheti cal
Nonatt ai nment Areas for Purposes of Understanding the EPA
Proposed Rule for Inplenenting the 8-hour Ozone National Ambient
Air Quality Standard. Illustrative Analysis Based on 1998-2000
Data. U.S. Environmental Protection Agency, Ofice of Air and
Radi ation, O fice of Air Quality Planning and Standards, Draft,
April 2003. Available at:
http://ww. epa. gov/ttn/ naaqs/ ozone/ 03i np8hr/.
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TABLE 3
PROPOSED CLASSI FI CATI ON OPTI ONS
COUNTS OF HYPOTHETI CAL NONATTAI NVENT AREAS

Subpart 2

Subpart
1

Severe- | Severe-| Serious| Mdderate

17 15

Extreme Mar gi nal

Tot al

Opti on

desi gn

1 (8-hour
val ue)

0 1 1 6 53 61

122

Opti on
desi gn
val ue)—with
i ncentive

f eat ur e*

1 (8-hour

0 1 1 6 30 84

122

Option 2 (2-step
approach--areas <
0.121 ppm =
subpart 1)

76

122

Option 2 (2-step
approach--areas <
0.121 ppm=
subpart 1)-with

i ncentive
feature!

76

122

'Areas that woul d be noderate using their 8-hour design val ue but that

attain by 2007 woul d be cl assified marginal .

are projected to
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9. Oher considerations

In addition to the overall classification options being
proposed, it should be noted that subpart 2 al so provides that
classifications may be adjusted upward or downward for an area
if the area’s design value is within 5 percent of another
classification. This provision (section 181(a)(4)) reads:

If an area classified under [Table 1] would have been

classified in another category if the design value in the

area were 5 percent greater or 5 percent |less than the

| evel on which such classification was based, the

Admi nistrator may, in the Administrator's discretion

within 90 days after the initial classification,

adjust the classification to place the area in such other

category. |In making such adjustment, the Adm nistrator

may consi der the nunber of exceedances of the nationa
primary anbient air quality standard for ozone in the
area, the level of pollution transport between the area
and other affected areas, including both intrastate and
interstate transport, and the m x of sources and air
pollutants in the area.
Thus, for exanple, if a downwind area is subjected to a subpart
2 classification and there is evidence that the area will not
benefit significantly fromlocal controls nmandated by subpart 2
for the area’s classification and can attain within the tine
period specified for the next |lower classification, the area may
obtain sonme relief based on the 5 percent rule in the CAA if
appl i cabl e.

Thi s provision does not establish a mechanismfor renoving

areas fromthe subpart 2 classification schene.
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B. How will EPA treat attai nnent dates and other dates including

SIP submttal dates for the 8-hour ozone standard?

1. Background

Under subpart 2 of the CAA, nmxinmum attai nnent dates and
nost SIP subnmittal dates are fixed as a function of a
nonattai nnent area’s classification under Table 1. The CAA
provi des that an area’s attai nment date nust be “as expeditious
as practicable but no later than” the date prescribed in Table 1
for that area’s classification. The statutory dates are
specified as a nunber of years (e.g., 6 years) fromthe date of
enact ment of the CAA Amendnents, which was Novermber 15, 1990.
Because these dates are a set nunber of years after enactnent of
the CAA Anendnents, one might initially conclude that the
subpart 2 classifications, with their associated attai nnent
dates, should not apply for the 8-hour standard. The Suprene
Court, however, rejected a conclusion that the subpart 2
classifications do not apply, although it noted that the
attai nnment dates “seeni ] to make no sense” for areas classified
under a new standard after Novenber 15, 1990. 121 S.C. at 918.

We believe that applying the attainnent dates as expressly
provi ded under Table 1 would produce absurd results. For
exanple, a strict application of Table 1 would result in areas

classified as margi nal for the 8-hour NAAQS as havi ng an
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attai nnent date of Novenber 15, 1993 and areas classified as

nmoderate as having an attai nment date of Novenber 15, 1996.
Since these dates have | ong passed, it nakes no sense to
establish them as the applicable dates.

Many provisions of the CAA, however, indicate what
Congress’ intent was in setting attai nment dates. For exanpl e,
section 181(b), provides that for areas designated attai nnent or
uncl assifiable for ozone i mediately foll owi ng enactnent of the
1990 CAA Amendnents and subsequently redesignated to
nonattai nment, the attai nment date would run fromthe date the
area is classified under subpart 2. Thus, if an area
designated as attai nment for the 1-hour ozone standard in 1990
were redesignated to nonattai nment for the 1-hour ozone standard
in January 2002 and classified as noderate, the area’s
attai nnent date would be 6 years follow ng January 2002, i.e.
January 2008. Sinmilarly, section 172(a)(2) provides for
attai nnent dates to be calculated fromthe tine the area is
desi gnated nonattai nment. W believe that Congress woul d have

i ntended for areas designated nonattai nment and cl assified under

¥Section 181(b) provides that “any absolute, fixed date
applicable in connection with any such requirement is extended
by operation of |aw by a period equal to the Iength of tine
bet ween the date of the enactnent of the CAAA of 1990 and the
date the area is classified under this paragraph.” Under
section 181(b), the date of classification is the sane as the
date of redesignation to nonattai nment.
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subpart 2 for the 8-hour standard to have attai nment periods

consistent with those in Table 1 (e.g., 3 years for a margina
area, 6 years for a noderate area, etc.), but running fromthe
date the area is designated and classified for purposes of the
8- hour NAAQS. We are proposing for areas classified under
subpart 2, the period for attainment (running from date of

desi gnati on/cl assi fication) would be:

. margi nal — 3 years

. noderate — 6 years

. serious — 9 years

. severe — 15 or 17 years

. extreme — 20 years (no areas currently expected to be in

this category for the 8-hour ozone standard).

Note that the CAA requires each area to dempnstrate
attai nnent as expeditiously as practicable, regardl ess of
maxi num st at ut ory peri ods.

Most SIP submittal dates in subpart 2 run for a fixed
period fromthe date of enactnent of the 1990 CAA, which was
al so the date of designation and classification by operation of
| aw for nost subpart 2 areas. Under section 181(b)(1), the
statute provides that any fixed dates will be extended by
operation of law to a period equal to the length of tine between

that date of enactnment and the date an area is subsequently
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designated and classified. Thus, unless EPA has reason to

create a different tine period, either as explained specifically
bel ow or in any subsequent specific rul emaking applicable to a
particul ar subpart 2 requirement, subpart 2 SIP submittals wll
be due as a general matter by the sane period of time after

desi gnation and cl assification under the 8-hour standard as
provided in subpart 2 for areas designated and classified at the
time of enactnent of the 1990 CAA

For areas classified under subpart 1, attainnent dates
woul d be set under section 172(a)(2)(A), which provides that the
SIP nust denpnstrate attai nment as expeditiously as practicabl e,
but no later than 5 years after designation or 10 years after
designation if the severity of the area’s air pollution and the
availability and feasibility of pollution control neasures
i ndicate nmore tinme is needed.

Note that in deternmining whether an area actually attains
the NAAQS at the tinme of the attai nnent date, EPA would use the
ambient air quality data for the three ozone seasons prior to
the attainment date. As an exanple, if the effective date of
t he nonattai nnent designations is May 15, 2004, the maximm
attainnent date for an area classified marginal would be May 15,
2007. In this exanple, EPA would consider the 8-hour ozone data

for the three previous ozone seasons — 2004, 2005 and 2006
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2. Howwill EPA address the provision regarding 1-year

ext ensi ons?

Both subpart 1 and subpart 2 provide for two brief
attai nnent date extensions for areas in limted circunstances
where they do not attain by their attainnent date. Section
172(a) (2) (C) (under subpart 1) provides for EPA to extend the
attai nnent date for 1 year if the State has conplied with al
requi renents and comrtnents pertaining to the area in the
applicable inplenentation plan, and no nore than a m ni nal
number of exceedances of the rel evant NAAQS has occurred in the
area in the attainment year. No nore than two 1-year extensions
may be issued under this subparagraph for a single nonattai nnment
area. Section 181(a)(5) (under subpart 2) contains a sinlar
provi sion, but instead of allowing a “mniml” nunber of
exceedances, it provides for only one exceedance of the standard
in the year preceding the extension year. This reflects the
formof the 1-hour ozone standard, which is exceedance- based.
The 8- hour ozone standard, however, is not an exceedance form of

standard, but rather a concentration-based standard.?*® W have

%See 40 CFR 50.9(a); the 1-hour standard for ozone “... is
attai ned when the expected nunber of days per cal endar year with
maxi mum hourly average concentrati ons above 0.12 parts per

mllion (235 ug/n¥) is equal to or less than 1 in order for the
area to be considered attaining the standard, as determnined by
Appendix Hto this part.” Thus, the 1-hour standard is an

“exceedance” based standard, since the nunber of exceedances of
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i ssued gui dance on the portion of these two provisions relating

to the State’s conpliance with all requirenents and comitnments
pertaining to the area in the applicable inplenentation plan.*
However, for purposes of section 181(a)(5), we need to deterni ne
a reasonable interpretation in light of the fact that the
statute, as witten, does not fit the formof the 8-hour
standard. Because Congress has addressed this issue el sewhere
in the statute, we believe it is reasonable to adopt that

formul ation. Therefore, we would apply the sanme test under
subparts 1 and 2 for determ ning whether to grant a 1-year
extension, i.e., whether there was a mni mal number of
exceedances. For both subparts, we propose to interpret this to
mean for the 8-hour standard, the area would be eligible for the
first of the 1-year extensions under the 8-hour standard if, for

the attai nment year, the area’s 4th highest daily 8-hour average

the standard (yearly average over 3 years under appendi x H) nust
be equal to or less than 1. 1In contrast, see 40 CFR 50. 10(b);
the 8-hour standard for ozone is “. . . nmet at an anbient air
quality nonitoring site when the average of the annual fourth-

hi ghest daily maxi mum 8- hour average ozone concentration is |ess
than or equal to 0.08 ppm as determined in accordance with
Appendix | to this part.” Thus, this is a concentration-based
standard, because neeting the standard is determ ned by

cal cul ating the concentration, not the nunber of exceedances as
under the 1-hour standard.

ZMenmor andum of February 3, 1994, from D. Kent Berry re:
“Procedures for Processing Bunp Ups and Extension Requests for
Mar gi nal Ozone Nonattai nnent Areas.” U.S. Environnental
Protecti on Agency, Research Triangle Park, North Carolina.
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is 0.084 ppmor less. An area that has received the first of

the 1-year extensions under the 8-hour standard would be
eligible for the second extension if the area s 4th highest
dai ly 8-hour val ue, averaged over both the original attainnment
year and the first extension year, is 0.084 ppmor |ess.

3. How do attainnent dates apply to |ndian country?

As di scussed el sewhere in this proposed rul enmaki ng, the
Tribal Authority Rule (TAR), 40 CFR 49.9 provides that Tribes
shoul d not be treated in a manner sinmilar to States with regard
to schedul es, including the attai nment dates. However, the TAR
al so requires EPA to devel op Federal inplenentation plans (FIPs)
where necessary and appropriate. (40 CFR 49.11). Because we
believe that public health considerations are of primary
concern, the attainnent dates for primry NAAQS should be net.
Therefore, EPA, in consultation with the Tribes, will work to
ensure that the standards are addressed as soon as possibl e,
considering the needs of the Tribes, and ensure that attainnent
in other jurisdictions is not adversely affected.

4. How will EPA establish attai nnment dates for areas classified

as _nargi nal _under the “incentive” feature proposed under the

classification section or areas covered under subpart 1 with a

requested attai nnent date of 3 vears or less after the

desi gnati on _date?
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The EPA woul d ordinarily have established attainment dates

for areas through a review of the SIP and whether attainment is
as expeditious as practicable but no |ater than the date
prescribed in the CAA. Elsewhere in this proposal, we are

provi ding that margi nal areas (under subpart 2) and areas under
subpart 1 with an attainnment date within 3 years after

desi gnati on woul d not actually have to submit an attai nnent
denmonstration within 3 years after designation. Therefore, we
must establish another procedure for establishing the attainnent
dates for these areas. W are proposing the follow ng
procedure.

a. Areas that are classified marginal based solely on their 8-

hour ozone design value. For these areas, we are proposing that

the CAA attai nment date under Table 1 of section 181 would be
the area’s attainnent date (nanely, 3 years after designation).

b. Areas that are classified narginal based on the proposed

incentive feature proposed el sewhere and areas covered under

subpart 1 with a requested attainnment date of 3 years or | ess

after the designation date. These are areas that are projected

through nodeling to attain within 3 years follow ng designation
For these areas, we are proposing that these States nust submt
a SIP--within 1 year after designation--that provides

docunentation (viz., concerning the nodeling and anal yses that
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the area is relying on to support its clainm that the area wll

attain within 3 years follow ng designation. Such a SIP
subni ssi on nust undergo the normal public hearing and comment
procedures as for any SIP subni ssion.

C. How wi I | EPA inplenent the transition fromthe 1-hour to the

8-hour standard in a way to ensure continued nonentumin States’

efforts toward cl eaner _air?

As areas are designated for the 8-hour ozone NAAQS, we
must address how those areas will transition from current
i npl ementation of the 1-hour standard to inplenentation of the
8-hour standard. |In addressing this issue, we considered a
nunber of factors, including the existing “anti-backsliding”
provi sions of the CAA, Congress’ intent, as evidenced in the
statute, to ensure continued progress toward attai nnent of the
ozone standard, and the Suprenme Court’s interpretation of the
CAA and Congressional intent. |n subsection 1 of this section
we provide background information on the transition process we
set forth in 1997 (and subsequently anmended through regul ati on)
and we summarize the statutory anti-backsliding provisions and
the Congressional intent in enacting these provisions and
subpart 2 of the CAA. In subsection 2, we identify two proposed
options to effect the transition frominplenentation of the 1-

hour standard to the 8-hour standard that concern the revocation
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of the 1-hour standard in whole or revocation of the 1-hour

standard in part. |In subsection 3, we indicate — in |ight of
the CAA provisions and Congressional intent — which requirenents
that applied for purposes of the 1-hour standard should continue
to apply to areas after they are designated for the 8-hour
standard. Next, in subsection 4, we consider whether there is a
poi nt at which the States should no | onger be required to
continue to inplenent those obligations EPA determ nes continue
to apply after areas are designated for the 8-hour standard.
Finally, in subsection 5, we indicate howit will ensure through
regul ati on that the public knows which “1-hour” obligations
remain in place and for which areas.

1. Background

a. Background on EPA's current reqgul ation for governing the

transition. At the tinme we promnul gated the 8-hour ozone NAAQS
in July 1997, we issued a rule (40 CFR 50.9(b)) providing that
the 1-hour standard would no longer apply to an area once we
determ ned that the area had attained the 1-hour NAAQS. (62 FR
38856, July 18, 1997). This process becane known as
“revocation” of the 1-hour NAAQS. We interpreted that provision
to nean that once the 1-hour standard was revoked, the area’ s 1-
hour ozone designation no longer applied. Due to the ongoing

litigation concerning the 8-hour ozone NAAQS and our
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i npl ementation strategy for that standard, we subsequently

nmodi fied 40 CFR 50.9(b) in part to provide that “after the

8- hour standard has becone fully enforceable under part D of
title | of the CAA and subject to no further |egal challenge,
the 1-hour standards set forth in this section will no |onger
apply to an area once we deternine that the area has air quality
neeting the 1-hour standard.” (65 FR 45181, July 20, 2000).%
Thus, currently, three criteria would need to be net before we
could revoke the 1-hour standard for an area: (1) the 8-hour
standard woul d need to be fully enforceable, (2) all |ega
chal l enges to the 8-hour ozone NAAQS woul d need to be resol ved;
and (3) we would need to deternmine that an area had attai ned the
1- hour standard.

In this section, we are proposing to revise 40 CFR 50.9(b)
to reflect nore appropriately the inplenentation strategy that
we devel op pursuant to this proposal. At the tinme that we
initially promul gated 40 CFR 50.9(b), we contenpl ated that areas
woul d not be subject to the planning obligations of subpart 2
for purposes of inplenenting the revised 8-hour ozone NAAQGS.

Furthernore, we stated that “as a matter of |aw,” areas should

20n Decenber 27, 2002 (67 FR 79460), EPA proposed to stay
the applicability of its authority to revoke the 1-hour standard
pendi ng rul emaki ng to consi der whether to nodify the approach
for transitioning to the 8-hour standard.
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continue to be subject to the planning obligations of subpart 2

for purposes of inplementing the 1-hour standard until such tine
as they attained the 1-hour ozone NAAQS. Thus, we contenpl ated
that the 1-hour NAAQS-and the associ ated designati on and
classification under subpart 2 for an area, including any
mandat ed control obligations--would continue to apply until the
area attained that standard. At that tine, the area would be
subject only to the planning obligations of subpart 1. In |ight
of the Supreme Court’s ruling that we cannot ignore subpart 2
for purposes of inplementing a revised ozone NAAQS, we believe
it is appropriate to reconsider howto transition fromthe 1-
hour NAAQS to the 8-hour NAAQS in |ight of the statutory
structure of the CAA, as amended in 1990.

Qur principal objectives for the nmechani smthat would
ensure a snooth transition to inplenentation of the 8-hour
standard are to ensure (1) that there will be no degradation of
air quality, (2) that areas continue to nmake progress toward
ozone attainnent, and (3) consistency with the intent of
Congress when it originally established the inplenentation
structure for ozone in subpart 2 of the CAA

We believe the several alternative approaches proposed
bel ow are nmore consistent with the inplenmentation path we are

proposing in light of the Supreme Court’s remand. These
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alternatives would nore effectively continue the nmonmentum

towards cl eaner air than would have been acconplished under the
current 40 CFR 50.9(b) structure while allow ng 8-hour ozone
nonattai nnent areas to nore readily focus on their 8-hour ozone
standard SI P obligations.

b. Background on the CAA's anti-backsliding provisions. The CAA

contai ns a nunmber of provisions that indicate that Congress did
not intend to allow States to alter or renopve provisions from
i npl ementation plans if the plan revision would jeopardize the
air quality protection provided in the approved plan. Section
110(1) provides that EPA nay not approve a SIP revision if it
interferes with any applicable requirenment concerning attai nnment
and ROP or any other applicable requirenent of the CAA
Congress created a tougher test for areas that m ght want to
relax control requirements that were in SIPs prior to the CAA
Amendnments of 1990. Section 193 of the CAA prohibits
nodi fication of a control requirement in effect or required to
be adopted as of Novenber 15, 1990 (i.e., enactnent of the 1990
CAA Anmendnents), unless such a nodification would ensure
equi val ent or greater emn ssions reductions.

We al so believe that Congress set an additional statutory
bar for 1-hour ozone areas that were designated nonattai nment

and classified at the tine of the 1990 CAA Amendnents. For
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t hese areas, Congress classified the areas “as a matter of |aw

and provided that even upon redesignation to attainment, such
areas could not remove fromthe SIP control measures specified
in subpart 2 (“applicable requirenents”), but could shift them
to contingency nmeasures that would be inplemented to “pronptly
correct any violation of the standard.”

For these reasons, we believe that although Congress gave
EPA the power to revise the existing ozone standard, Congress
did not open the door for States to renpve S| P-approved neasures
or to avoid control obligations with which they have not yet
conpl i ed.

One ot her provision, though not directly applicable, sheds
[ight on Congress’ intent. In 1990, Congress enacted section
172(e), which applies when EPA revises a NAAQS and nakes it |ess
stringent. This provision specifies that in those
circunstances, States cannot relax control obligations that
apply in nonattainment area SIPs or avoid adopting those that
they have not yet adopted.?® Because Congress specifically
mandat ed that such control neasures need to be adopted or

retai ned even when EPA rel axes a standard, we believe that

% gpecifically, section 172(e) requires EPA to pronul gate
regul ati ons providing for controls that “are not |ess stringent
than the controls applicable to areas designated nonattai nnent”
before rel axati on of the standard.
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Congress did not intend to pernmit States to renpve contro

measures when EPA revises a standard to make it nore stringent,
as in the case of the 8-hour standard.

We also note that in finding EPA's subpart 1-only
i mpl ement ati on approach unl awful, the Suprene Court voiced
concern that EPA not render subpart 2 “abruptly obsolete”
because “Subpart 2 obviously was enacted to govern
i mpl enentation for sone tinme. ... A plan reaching so far into
the future was not enacted to be abandoned the next time EPA
revi ewed the ozone standard — whi ch Congress knew coul d happen
at any tinme, since technical staff papers already had been
conmpleted in 1989.” |In response to the decision, we are now
proposi ng (as noted above in the discussion on classifications)
to use subpart 2 in inmplenmenting the 8-hour standard. However,
the classification systens we are proposing today would result
in the majority of ozone nonattai nnment areas that are currently
classified for the 1-hour standard being placed in a | ower
classification for the 8-hour standard. Qur proposed anti -
backsl i di ng approaches, discussed bel ow, woul d not render
obsol ete the congressionally-specified control neasure
requi renents of subpart 2 for 1-hour ozone nonattai nment areas
at a time when those areas have not yet net either of the

heal t h- based ozone standards.
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2. Wen will EPA revoke the 1-hour standard?

We are proposing to revoke the 1-hour standard either in
part or in whole 1 year follow ng designations for the 8-hour
NAAQS. As di scussed below, we are proposing two different |ega
mechani sms for achieving the revocation. Under either approach
however, the same stipulations continue to apply to areas
currently or formerly designated nonattai nment for the 1-hour
standard.

The deciding factor supporting the schedule for the
revocation in our proposal is to ensure areas do not have to
performconfornmity anal yses for both the 1-hour and 8- hour
standards at the same tine. As background, areas designated
nonattai nment for the first time for a new standard (e.g., the
8- hour ozone standard) have a 1l-year grace period before
conformty applies for that standard (i.e., a l-year grace
period before confornmty applies for the 8-hour ozone standard).
This 1-year grace period before confornmity is required for the
8-hour standard applies to all areas designated nonattai nnent
for the 8-hour standard, regardless of their 1-hour NAAQS
designation status. Thus, under either of the nmechani sns
descri bed bel ow, we are proposing that conformty for the 1-hour
standard no | onger apply 1 year followi ng the effective date of

the 8-hour designation (i.e., when the standard is revoked in
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whole or in part). However, confornmity obligations for the 1-

hour ozone standard would remain applicable during the grace
period and woul d not be affected by the designation of areas for
the 8-hour standard. Qur intentions regarding confornmty--as
well as a nore conplete discussion of transportation conformty
appears el sewhere in this proposal

(i) Option 1: Revocation in whole of the 1-hour standard.

Under this option, which is our preferred option, EPA would
revoke the 1-hour standard and the associ ated designations and
classifications 1 year following the effective date of the
designations for the 8-hour NAAQS. The conplete revocation of
the 1-hour standard would occur in |ate spring of 2005 on the
effective date of the 8-hour NAAQS designations, which will be
i ssued by April 15, 2004. 1In order to address the anti-
backsliding i ssues discussed in section 3, below, EPA would
pronmul gate regul ati ons specifying those requirenents that would
continue to apply after the revocation of the 1-hour standard.
The regul ati ons woul d al so specify the geographic areas in which
those obligations continue to apply, since areas designated
nonattai nnent for the 8-hour standard may include counties that
wer e not designated nonattainnent for the 1-hour standard. The
anti - backsliding regulati ons would apply only to the portion of

the 8-hour nonattai nment area that was desi gnated nonattai nnment
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for the 1-hour standard.

(ii) Option 2: Partial revocation of 1-hour standard. Under

this mechanism EPA would retain the 1-hour standard and its
associ ated designations and classifications for |inmted purposes
(viz., those discussed and proposed below in section 3) unti

the area meets the 1-hour standard. For nmany areas, this is
likely to extend well beyond May 2005, the date of likely
revocation under option 1.2 For all remining purposes, EPA
woul d revoke the 1-hour standard and the associ ated desi gnations
and classifications 1 year after the effective date of
designations for the 8-hour standard. As noted above, we
believe that Congress initially intended the State’'s obligations

under subpart 2 to continue to apply “as a matter of law,” and
the 1-hour designations and classifications-—established for the
ci rcunstances present when the requirenments were enacted--are

t he nmechani sm Congress identified for triggering the
applicability of these requirenents. Under this theory,

Congress woul d have intended the standard to remain in place for

pur poses of control neasures and NSR requirenments, as discussed

2 A number of commenters in the pre-proposal phase
recommended an approach prenised on retention of the standard.
See, e.g., Letter of Decenber 5, 2002 from M chael P. Kenny,
Executive Director, California Air Resources Board, to Jeffrey
R Hol nst ead, EPA Assistant Administrator for Air and Radi ation
Avail able at: http://ww. epa. gov/ttn/naaqs/ ozone/ 03i np8hr/.
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above.

VWhile the partial retention of the standard itself and the
associ at ed designations and classifications would be the
mechani smused to retain the specified obligations, we would
need to promul gate regulations simlar to those described in
option 1 to ensure that it is clear for which purposes the
standard i s being retained.

(iii) Request for comment. Both of these options would achieve

the same result—ensuring the continued applicability of certain
control requirenents in subpart 2 and ensuring continued

i mprovenent in air quality, while shifting the focus from
nodel i ng and ot her planning requirenents for the 1-hour standard
to anal yses for the 8-hour standard. We solicit coment on

whi ch mechanismis preferable for acconplishing the overriding
obj ective of preventing backsliding fromstatutory and SIP

requi renents while achieving a snooth transition to

i mpl ementation of the new standard. |n addition, EPA also
solicits comment on whether to retain the limt in current 40
CFR 50.9(b) that the 1-hour standard will not be revoked for any
area until the 8-hour standard is no | onger subject to | ega
chal | enge.

(iv) Oher possible approaches for the transition fromthe 1-

hour to the 8-hour standard.
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The EPA considered ot her approaches for the timng of the

revocation of the 1-hour ozone standard; these are discussed in
a separate docunent available in the docket.®

3. What obligations should continue to apply as an area bedqins

to i npl enent the 8-hour ozone NAAQS and what obligations should

no | onger apply?

In this section, we consider what obligations from subpart
2 relative to the 1-hour ozone standard should continue to apply
to areas after they have been designated for the 8-hour
standard. W are proposing that the continuity of particular
obl i gati ons should vary dependi ng on the attai nment status of an
area for both the 1-hour and 8-hour standard. We first discuss
those obligations that we propose should continue to apply to an
area that is designated nonattai nment for the 8-hour NAAQS, and
t hat was desi gnated nonattai nment for the 1-hour ozone standard
on or after Novenber 15, 1990. Second, we di scuss those
obligations that should continue to apply to an area that is
designated attai nnment for the 8-hour NAAQS, and that was

desi gnated nonattai nment for the 1-hour standard on or after

#Addi ti onal Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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Novenber 15, 1990. (This section addresses only the continued

application of requirenents that applied by virtue of an area
havi ng been desi gnated nonattai nnent for the 1-hour standard at
sonme point follow ng enactnent of the CAA Anendnments of 1990.
It does not address areas that have been designated attai nnent
for the 1-hour standard at all times since Novenber 15, 1990,
because they woul d not have any continuing obligations under
subpart 2 for purposes of the 1-hour standard.) Finally, we
address States’ continued obligations with respect to the NQ
SIP Call. W address this issue separately since this
obligation applies statewi de and wi thout respect to the
designation status of areas within the State.

In general, the types of obligations that apply to areas
by virtue of their 1-hour classification can be broken into
three groups: <control obligations; nmeasures to address growth
i n new sources; and planning obligations. Control neasures
i nclude specific enmission reduction obligations such as NQ
RACT, I/M and fuel progranms, which are mandated in subpart 2.
Measures to address growth are NSR (required under subpart 1 and
subpart 2) and conformity (required by subpart 1). Pl anning
obligations consist of attainment and nai ntenance denonstrations
and RFP plans. For purposes of clarifying what we are proposing

with respect to control neasures, we also discuss in this
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section “discretionary” control neasures that are not specified

in subpart 2. Generally, these are control neasures or other
obligations the State selected and adopted into the SIP for
pur poses of attainnment, ROP or any other goal to benefit air
quality, but which are not specifically nmandated by subpart 2.

a. Wat obligations should continue to apply for an area that

is designated nonattainnent for the 8-hour NAAQS and that was

desi gnated nonattai nnment for the 1-hour ozone NAAQS on or after

Novenmber 15, 1990? We believe that Congress intended each area

that was classified for the 1-hour ozone NAAQS under subpart 2
to adopt the specified control obligations in subpart 2 for the
area's 1-hour classification. W interpret the nmandated
obligations in subpart 2 for purposes of an area's 1-hour ozone
classification to remain applicable to such areas by virtue of
the area's classification "as a matter of |aw' in 1990.
(Appendi x B of this proposed rul emaking contains a |list of the
subpart 2 requirements that renmain applicable.) The three types
of obligations described above (control obligations, measures to
address grow h in new sources, and planning obligations) are

di scussed separately bel ow.

(i) Control nmeasures. W are proposing that all areas

desi gnat ed nonattai nment for the 8-hour ozone NAAQS renmin

subject to control neasures that applied by virtue of the area’s
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classification for the 1-hour standard. To the extent the area

has net the obligation and the control measure is a part of the
approved SIP, the State could not nodify or renove that neasure
except to the extent that it could nmodify or renpve that neasure
for purposes of the 1-hour standard and subject to a
dermonstration under section 110(1) that nodification or renoval
woul d not interfere with attainment or maintenance of the 8-hour
ozone NAAQS.?*® For control neasures that the State has not yet
adopted, the State renmains obligated to adopt and submit such
controls. And, once adopted into the approved SIP, the State
could not nodify or renpve that neasure except to the extent
that it could nodify or renove that neasure for purposes of the
1- hour standard and subject to a denonstrati on under section
110(1) that nodification or renmoval would not interfere with
attai nnent or nmi ntenance of the 8-hour ozone NAAQS. This
obligation would apply only to the part of the 8-hour ozone
nonattai nment area that was designated nonattainment for the 1-

hour ozone NAAQS.

% |n addition, for a revision to an obligation that was in
effect prior to Novenmber 15, 1990, section 193 prohibits a SIP
revision without a showing that it would result in equivalent or
greater em ssion reductions. For purposes of avoiding
repetition, we do not nmention section 193 in each of the
exanpl es discussed in this section. However, States rennin
obligated to make the section 193 denpbnstration for any revision
to a requirenent that applied prior to Novenber 15, 1990.
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To illustrate what we are proposing, we provide the

foll owi ng exanple, which will also be used in the next section
di scussi ng discretionary control measures. Assune an area is
classified as margi nal for the 8-hour ozone NAAQS and was
classified as serious for the 1-hour ozone NAAQS at the tine of
the 8-hour designations. Also assune RACT for a particular
source category is considered an 80 percent reduction in
uncontroll ed em ssions of VOCs at all mmjor sources. Inits 1-
hour SIP, the State chose to require em ssions reductions of 90
percent and the RACT requirenment applied to all major stationary
sources, which for a serious area includes all sources that emt
greater than 50 tons/year VOCs. After designation for the 8-
hour standard, the State wants to nodify this RACT requirenent
to require only 80 percent reduction in em ssions and to limt
the requirement to sources that enmt 100 tons/year of VOCs.
Because the State could not have nodified the RACT obligation to
apply only to sources enmtting 100 tons/year or nore of VOCs for
pur poses of the 1-hour standard, the State could not change the
source cut-off from 50 tons/year for purposes of the 8-hour
standard. The 50 tons/year mmjor source threshold would
continue to be an “applicable requirement” for the part of the
area that was designated nonattai nment for the 1-hour NAAQS

The State, however, could apply RACT only to sources that enmt
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100 tons/year or nore for any portion of the area that was not a

part of the 1-hour serious nonattainnent area. While the 80
percent control |evel would be considered nmandatory, the 90
percent control |evel was not mandated by the CAA and thus is
considered a “discretionary control neasure.” W address bel ow
how nodi fication of a discretionary control measure would be
treated under this proposal

The sane principle would hold true for control neasures in
a mai ntenance plan for an area that was designated nonattai nnent
for the 1-hour standard at or after Novenber 15, 1990 and t hat
was subsequently redesignated to attai nment under the 1-hour
ozone standard.? Subpart 2 control measures (including those
t hat had been shifted to contingency nmeasures) could not be
removed fromthe SIP and could be nodified only to the extent
that they could have been nodified if the 1-hour standard
remai ned in effect for the area. |If the State had previously

shifted a mandated subpart 2 control neasure to its contingency

A mai nt enance plan, which is a SIP revision required
under sections 107(d)(3)(E) and 175A as a prerequisite for
redesi gnating a nonattai nment area to attai nnent, nust provide
for maintenance of the NAAQS for 10 years after redesignation
and nmust contain contingency nmeasures to pronptly correct any
violation of the standard that occurs after redesignation
Conti ngency neasures nust provide for inplenentation of al
nmeasures that were contained in the SIP for the area before
redesi gnation of the area as an attai nnent area
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pl an, we would not require that the area begin to inplenment that

measure as part of its 8-hour inplenmentation plan, if the
measure was not required under its classification under the 8-
hour standard. However, the neasure would need to remain as a
contingency measure for the area and could not be renpved from
the SIP.

(ii) Discretionary control neasures. Many approved SIPs

contain control measures that are not specified under subpart 2
for the area, but that the State chose to adopt as part of the
denonstration of attainnent or part of the ROP requirenment for
the 1-hour NAAQS. For these kinds of measures, we are proposing
that no additional burden be placed on the State. For purposes
of the 1-hour standard, States may currently revise or renove
those requirenents so long as they nake a denonstration
consi stent with section 110(l) that such renoval or nodification
woul d not interfere with attainnent of or progress toward the 1-
hour ozone NAAQS (or any other applicable requirement of the
CAA). Under the CAA, for purposes of the 8-hour standard, the
same obligation would apply except the State would need to nake
the denonstration with respect to the 8-hour standard instead of
the 1-hour standard.

In the exanpl e above, if a State wants to revise the

control level for certain sources from 90 percent control to 80
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percent control, the State may do so because subpart 2 nmandated

RACT in this exanple is an 80 percent |evel of control rather
than a 90 percent control level. The 90 percent control |eve
thus was “discretionary.” W are proposing that no additiona
burden, beyond the statutory section 110(l) test, be placed on
the State to alter this requirenment. Thus, to revise the
control level, the State would need to denonstrate, consistent
with section 110(1), that the |lower control |evel of 80 percent
woul d not interfere with attainment of the 8-hour standard or
RFP for the 8-hour standard (or any other applicable requirenment
of the CAA).

A nunber of SIPs contain enforceable comm tnents to adopt
addi tional discretionary en ssion reduction control neasures in
the future. The State remains obligated to these commitnents to
the sane extent as if they were adopted neasures. The only way
a State may nodify or renove such a conmmitnent is through a
denonstration under section 110(I).

(iii) Measures to address growth. For 1-hour nonattai nnent NSR

requirenents in place at the tinme an area i s designated

nonattai nnent for the 8-hour standard, we are proposing that the
maj or source applicability cut-offs and offset ratios continue
to apply to the extent the area has a higher classification for

the 1-hour standard than for the 8-hour standard. W see no
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rational e under the CAA — given the Congressional intent for

areas “classified by operation of law’ — why the existing NSR
requi renents should not remain “applicable requirenments” for the
portion of the 8-hour nonattainment area that was classified

hi gher for the 1-hour standard. However, if an area has been
redesignated to attai nment for the 1-hour standard as of the
date of designation for the 8-hour standard, and is thus no

| onger inplenenting the nonattai nment NSR programfor its
previous 1-hour ozone classification, it would not need to
revert back to the programit had for purposes of the 1-hour
standard. For exanple, if an area is classified noderate under
t he 8- hour standard, but was classified severe under the 1-hour
standard at the time of the 8-hour designations, the portion of
t he 8-hour nonattainnent area that was classified severe for the
1-hour standard would renmain subject to an offset ratio of 1.3:1
and a major source threshold of 25 tons/year. The remaining
portions of the 8-hour area would be subject to the offset ratio
for noderate areas (1.15:1) and the noderate area mmj or source
threshold (100 tons/year). |If the severe 1-hour area had been
redesignated to attai nnment prior to the tinme of the 8-hour

desi gnations and was subject to PSD rather than NSR, however,
the entire designated area for the 8-hour standard woul d be

subject to the offset ratio and maj or source threshold for a
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noder ate area

(iv) Planning SIPs. Modst areas that are nonattai nnent under the

1- hour standard have already adopted attai nnent and ROP pl ans.
However, there are a few areas that remain obligated to submt
attainnent or ROP SIPs. W have outlined our proposal for
addressi ng ROP el sewhere in this proposed rul emaking and will
not repeat those options in detail here. |n general, however,
we are proposing that States are still obligated to address
separately ROP that does not overlap with ROP obligations for
the 8-hour NAAQS. Where the ROP obligations overlap, the area
need not separately address ROP for the 1-hour standard. For
ROP al ready adopted into the SIP, we are proposing that the
State may renove or revise control neasures needed to nmeet the
ROP milestone if such control nmeasures were “discretionary,” as
di scussed above. But, a State could not revise or remove
control neasures if they would interfere with neeting the ROP
goals. In other words, the CAA-nandated ROP em ssion reduction
targets that applied for the 1-hour standard would still have to
be net, but discretionary nmeasures adopted to nmeet those targets
could be nodified, if the State nmakes the necessary show ng
under section 110(I).

Wth respect to attai nment denonstrations, we are

soliciting coment on the interpretation we should take for the
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two scenarios we believe exist. The first scenario would be a

State that does not have a fully approved attai nnent
denonstration under the 1-hour standard because it has failed to
act in a tinely manner. The second scenario is an area subject
to an obligation to subnmt an attainment denonstration under the
1-hour standard in the future. |In general, since attainnent
denmonstrations are planning SIPs, and States nmust now be

pl anning to attain the 8-hour NAAQS, one m ght argue that
Congress could not have intended areas to continue to plan to
nmeet a standard that EPA no |onger considers to be adequately
protective of public health. This is especially true when to do
so woul d divert resources from planning to neet the 8-hour
standard. In contrast, one could argue that allowi ng areas to
bypass pl anni ng obligations under the 1-hour standard will del ay
attai nnment of health protection since States have nore tine to
subnmit attai nnent plans under the 8-hour standard than under the

1- hour standard.?

ZFor instance, an area with a past-due obligation to
revise its SIP to devel op a new attai nnent denmonstration for the
1- hour standard coul d possibly subnmit such a revision within the
next year or so (2004-2005), with em ssions reductions begi nning
to occur likely within 1 or 2 years (by 2006-2007). |If this
area were now only required to address the 8-hour standard, it
woul d not have to subnmit a new attai nnent denonstration unti
2007, as proposed el sewhere in this proposed rule, with
em ssions reductions occurring fromthat denonstration likely a
year or nore after 2007, which is several years after the tine
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There are some cases where a State does not have a fully-

approved attai nment denonstration because it has failed to act
inatinly manner. To lift that obligation fromthose areas
sinply because EPA had adopted a nore stringent NAAQS coul d
result in a nore preferential treatment of those areas over
areas that did adopt fully-approvable attai nment denonstrations
with the requisite controls. For exanple, if an area has
adopted controls to denonstrate attai nnment of the 1-hour
standard, it may not renpve those controls fromits SIP wthout
a denonstration that those controls would not interfere with
attai nnment or progress toward the 8-hour standard (or any other
applicable requirement of the CAA). Such an area |ikely would
have nore stringent control obligations in place than the area
wi thout a fully-approved attai nnent SIP and woul d have a high
hurdle to renoving or altering those controls. |In contrast, the
area without a fully-approved attai nment denonstration would
likely make sl ower progress toward attaining the 8-hour NAAQS
(at least in the short-term because it does not have al
necessary measures in its approved SIP and--wi thout a clear
requi renent to the contrary--would be under no pressure to have

t hose neasures in its SIP until its attainment denonstration for

period possible by fulfilling the existing obligation.
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the 8-hour NAAQS is due.

For the follow ng exanpl es of actual situations, we are
soliciting coment on whether to retain the obligation to
devel op a 1-hour attainnent denonstration or to determ ne that
the requirement no |onger applies. |In addition, we are
soliciting conment on two alternatives that m ght address some
of the inequities, while not subjecting States to the nore
conmplicated planning associated with devel oping two separate
attai nnent denonstrations (one under the 1-hour standard and
anot her under the 8-hour standard). Under the first alternative
approach, areas that are subject to an obligation to subnmit a
new or revised attainnment dermonstration would instead be
required to submt a SIP revision that would obtain an advance
i ncrement of em ssions reductions toward attai nment of the 8-
hour ozone standard within a specified, short-termtimefrane.
For exanple, we could require these areas to submit within 1
year of pronulgation of the inplenmentation rule a plan revision
that requires a specific percentage of em ssions reductions
(e.g., 5 percent or 10 percent) fromthe baseline em ssions for
the 8-hour NAAQS. In addition, we could require that the
measures be inplenented in the near term e.g., no nore than 2
years after the required subm ssion date. Under the second

alternative, areas with an outstanding obligation to subnmit a 1-
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hour attainnent denonstration would be required to subnmit their

8- hour ozone attai nment denonstration early in |lieu of being
required to submit a 1-hour attainnent denonstration. Subnitta
of an early 8-hour attainment denonstration would |ikely prevent
the inequity of areas avoiding em ssions reductions in the short
term as described in the preceding footnote.

 Exanmple 1: An area has not net in part or in full a past-due
obligation to submit a 1-hour attainment denonstration required
because EPA reclassified the area to a higher classification
after it failed to attain the 1-hour standard by its attai nnent
dat e.

e Exanmple 2: An area is subject to an obligation to submit an
attai nnent denmonstration in the future, as is the case where EPA
applied its attai nment date extension policy rather than
reclassifying an area that failed to nmeet its attainnent date
and EPA has subsequently reclassified the area or soon will do
so, because of the courts’ rejection of the extension policy.

(v) Oher obligations. A nunmber of areas have SIPs that

contain conmtnents to review their progress toward attaining
the 1-hour NAAQS (in sone cases, these are called “m d-course
reviews”). These SIP-approved commtnents are enforceable, and
EPA and the States can use these md-course reviews to ensure

that progress is being nmade consistent with the analysis in the
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area’'s 1-hour attai nment denopnstration. The State remins

obligated to honor these conmm tnents.

b. What obligations continue to apply for areas that are

desi gnated attai nnent under the 8-hour standard and that were

desi gnated nonattai nnment for the 1-hour standard on or after

Novenber 15, 19907?

(i) Obligations related to NSR. Areas that are in attai nment

for the 8-hour ozone NAAQS woul d not be subject to nonattainnment
NSR for the 8-hour standard. We believe it makes little sense
to require nonattai nment NSR to continue sinply because these
areas were previously designated nonattai nment for the 1-hour
standard. Thus, we propose that these areas would be subject to
PSD and woul d not be subject to the nonattainment NSR of fset and
maj or source threshol ds that applied under their classification
for the 1-hour standard.

(ii) nligations related to planning obligations other than

mai nt enance plans. Wth respect to SIP planning obligations

(ROP plans and attai nnent denmonstrations), we are proposing that
the SIP planning requirenents that applied for purposes of the
1-hour standard would not continue to apply to these areas as
long as they continue to maintain the 8-hour NAAQS. Thus, even
if these areas have failed to neet ROP or attainment plan

obligations for the 1-hour standard, they would not be required
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to meet themfor so long as they remain in attainnment with the

8- hour standard. (As discussed bel ow, however, we are proposing
that such areas devel op a nmintenance plan under section
110(a)(1).) This approach is consistent with EPA's “Cl ean Data
Policy”® under the 1-hour standard, which provides for these

pl anni ng obligations to be stayed once an area attains the
standard, but only for so long as an area remains in attainnent
of the 1-hour standard. |[|f such an area violates the 8-hour
NAAQS- —prior to having an approved mai ntenance plan in effect
(as proposed below to be required for these areas)-—-those

obl i gati ons woul d once again apply in the same manner that they
apply in areas designated nonattai nnment for the 8-hour ozone
NAAGS.

(iii) Obligations related to control neasures and mai nt enance

plans. The issue of what obligation remains with respect to
“non-di scretionary” control neasures approved into the SIP or
requi red under the CAA is nore difficult. CQur approach for
these is based on the CAA' s requirenents for maintenance plans.

(Consistent with our proposal for discretionary control neasures

®Menor andum of May 10, 1995, “RFP, Attai nnment
Demonstrati on, and Rel ated Requirenents for Ozone Nonattai nnment
Areas Meeting the Ozone National Anmbient Air Quality Standard,”
fromJohn S. Seitz, Director, Ofice of Air Quality Planning and
St andards. Avail able at:
http://ww. epa. gov/ttn/oarpg/tl/ nmenoranda/cl eanl5. pdf.
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in areas designated nonattai nnent for the 8-hour NAAQS, we woul d

permt areas to nodify discretionary nmeasures for areas
designated attai nnent for the 8-hour NAAQS so |ong as section
110(1) is met.)

I f EPA determined that these areas® were required to
devel op mai ntenance plans pursuant to section 175A, then they
woul d need to keep (or to adopt and then keep) those contro
measures in the SIP, though they could shift themto contingency
neasures. Sonme commenters urged us to require all areas
previously designated nonattai nnent for the 1-hour NAAQS to
retain (where the area had been redesignated to attai nnent) or
devel op (where the area was still designated nonattai nment for
the 1-hour NAAQS at the time of 8-hour designations) a section
175A mai ntenance plan. However, we do not believe that a
section 175A mai ntenance plan is mandated or is necessary for
areas initially designated attai nment for the 8-hour NAAGS.

Section 175A mai ntenance plans are required for areas that
wer e desi gnated nonattai nment for a NAAQS and then subsequently
redesignated to attai nment for that NAAQS. The areas addressed

in this section have never been designated nonattai nment for the

®Areas that are designated attai nment under the 8-hour

standard and that were designated nonattai nnent for the 1-hour
standard on or after Novenber 15, 1990.
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8- hour ozone NAAQS. Moreover, they have a naintenance

obligation that already applies: section 110(a) (1) requires
areas to denonstrate how they will attain and maintain a new or
revi sed NAAQS.*® Therefore, we do not believe that Congress
mandat ed that such areas be subject to the section 175A
mai nt enance plan obligation for the 8-hour NAAQS, nor do we
believe it is necessary to interpret that provision to apply.
For an area that was never redesignated to attainnent for
the 1-hour standard and never had a section 175A mai ntenance
pl an, we are proposing that if the area wants to revise any part
of its current 1-hour SIP, the area nmust first adopt and submt
a mai ntenance plan consistent with section 110(a)(1). Mbreover,
even if the State elects not to revise its existing SIP, we are
proposing that the area subnit a section 110(a)(1) naintenance
plan within 3 years of designation as attai nment for the 8-hour
NAAQS. We believe that the maintenance plan should provide for
conti nued nmai nt enance of the 8-hour standard for 10 years
foll owi ng designation for the 8-hour NAAQS and shoul d incl ude

contingency neasures. Unlike section 175A, section 110(a)(1)

*Based on anbi ent ozone data for the period 1998 to 2000
for the hypothetical nonattainnment areas, we identified
approxi mately 20 areas that are currently designated
nonatt ai nment under the 1-hour standard but that will |ikely be
desi gnated attai nnent under the 8-hour standard).
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does not address contingency nmeasures and thus does not specify

that mandated controls in the existing SIP must be shifted to

contingency neasures if nodified or removed. W are proposing

that so long as the State adopts sufficient neasures as
contingency nmeasures, it can nodify or renove control measures
in the approved SIP so long as it makes a denpnstration

consistent with section 110(1).

We are al so proposing that areas with approved 1-hour
section 175A mai ntenance plans will be able to nodify those

mai nt enance plans consistent with their obligation to have a

mai nt enance plan for the 8-hour NAAQS under section 110(a)(1).

For these areas, we are proposing that the follow ng obligations

could be renpved fromthe SIP so long as the State denonstrates

that the area will maintain the 8-hour standard consistent with
section 110(a) (1) for a period of 10 years follow ng designation
for the 8-hour NAAQS:

. the obligation to subnmit a nmaintenance plan for the 1-hour
standard 8 years after approval of their initial 1-hour
mei nt enance pl an;

. the requirenent to inplenent contingency measures upon a
violation of the 1-hour ozone standard; however, such
areas woul d need contingency nmeasures as part of a

mai nt enance SIP for the 8-hour NAAQS and States could
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elect to nmodify the existing contingency measure trigger

so that it is based on a violation or exceedance of the 8-
hour standard.

(iv) Qoligations related to confornmity. For all areas

designated attai nment for the 8-hour ozone NAAQS, the
requirenent to denonstrate conformity to the 1-hour standard
woul d no | onger apply once the 1-hour standard is revoked in
whol e or determ ned not to apply for that purpose under a
partial revocation of the 1-hour standard (as proposed bel ow).
Under section 176 of the CAA, confornity applies to areas

desi gnat ed nonattai nment or subject to the requirenent to
devel op a nmi ntenance plan pursuant to section 175A. Areas
designated attai nment for the 8-hour standard would no | onger be
subject to the obligation to denpnstrate conformity to the 1-
hour em ssions budgets in an approved attai nment or ROP SIP or
an approved section 175A mai ntenance plan for the 1-hour
standard. The reason for this is that, under the options
proposed bel ow, they would either no | onger be designated
nonattai nment for the 1-hour standard or the nonattai nment
designati on would no | onger apply for purposes of conformty,
and the area would no longer be required to develop a

mai nt enance pl an under section 175A for purposes of the 1-hour

st andar d.



122
c. What happens with respect to the NQ SIP Call?

Section 110(a)(2)(D) of the CAA establishes requirements
for States to address the problemof transport. It requires a
SIP to prohibit the State’s sources fromemtting air pollutants
in amounts that will contribute significantly to nonattai nment,
or interfere with maintenance, in one or nore downw nd States.
As noted above in section | of this proposal, in 1998, EPA
called on 22 States and the District of Colunmbia (“States”) to
reduce em ssions of NQ consistent with budgets set for each
State. (63 FR 57356, October 27, 1998). Furthernore, EPA
granted petitions under section 126 and thus directly regul ated
certain sources of NQ em ssions in many of the States covered
by the NQ SIP Call. (65 FR 2674, January 18, 2000). Below, we
refer to these collectively as the “NQ transport rules.”

The NQ, transport rules were designed to prevent upwi nd NQ
em ssions fromcontributing to nonattainnent in a downw nd area
for both the 1-hour and 8-hour ozone NAAQS. The EPA, however,
stayed the 8-hour basis for the NQtransport rules in response
to the extensive and extended litigation (described above) that
occurred concerning the establishnment of the 8-hour ozone
standard. W intend to take rul emeking action to lift the stay
of the 8-hour basis for these rules. W recognize, however,

that concerned parties nmay attenpt to chall enge the 8-hour basis
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for the NO transport rules when EPA lifts the stay.

We believe it inportant to ensure that the transition to
the 8-hour standard does not have the effect of jeopardizing the
controls required to be in place under the NQ transport rul es.
Regar dl ess of whether EPA |ifts the stay of the 8-hour basis for
these rules, the controls required have substantial benefits for
reductions of both 1-hour and 8-hour ozone |levels. W believe
that relaxing such controls would be contrary to the principles
we identified above for an effective transition. Consequently,
we are proposing that States nust continue to adhere to the
em ssi on budgets established by the NQ SIP Call after the 1-
hour standard is revoked in whole or in part, as proposed bel ow.
Simlarly, we are not proposing to revoke or nodify its section
126 regul ation.

However, as they do now, States retain the authority to
revise the control obligations they have established for
speci fic sources or source categories, so |long as they continue
to nmeet their SIP Call budgets. In addition, consistent with
section 110(1), the States would need to denponstrate that the
nodi fication in control obligations would not interfere with
attai nnent of or progress toward the 8-hour NAAQS or with any
ot her applicable requirenment of the CAA.

d. What additional obligations under part D of title | of the
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CAA woul d not continue to apply after the 1-hour standard is

revoked in whole or in part?

As di scussed el sewhere in this proposal, we are proposing
that areas would not be obligated to continue to denonstrate
conformty for the 1-hour standard once the 1-year grace period
for application of conformty for the 8-hour standard has
el apsed.

In addition, EPA would not take certain actions with
respect to the 1-hour ozone NAAQS. First, we are proposing that
we woul d no | onger make findings of failure to attain the 1-hour
standard and, therefore, would not reclassify areas to a higher
classification for the 1-hour standard based on a failure to
meet the 1-hour standard. We believe that areas should focus
their resources on attainnent of the 8-hour standard and that it
woul d be counterproductive to establish new obligations for
States with respect to the 1-hour standard after they have begun
pl anning for the 8-hour standard. (Mreover, we note that the
attai nnment dates for nmarginal, noderate and serious areas have
passed and the CAA does not provide for reclassification of
severe areas in the absence of a request by the State.) The
EPA, of course, must ensure that areas are continuing to neke
progress toward cleaner air. |f EPA determines that a State is

not adequately inplenenting an approved SIP and achieving air
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quality reductions in a tinmely nmanner, EPA may enter into an

informal process to ensure the State takes any necessary action?
or, alternatively, nmay take nore formal action such as making a
finding of failure to inplement the SIP or issuing a SIP Call to
require action. As noted above, many areas have SIPs that
contain conmtnents to review their progress toward attaining
the 1-hour NAAQS (“nmid-course review'). These SIP-approved
conmitnents are enforceable, and EPA and the States can use
these mid-course reviews to ensure that progress is being nade
consistent with the analysis in the area s 1-hour attai nment
denonstrati on.

4., Does the requirenent for continued inplenentation of the

obligati ons addressed above expire at sone point?

The SIP obligations under the 1-hour standard for an
area’s classification under the 1-hour standard would not expire
after the 1-hour standard is revoked in whole or in part.
However, for those mandatory requirenents that continue to apply
to an area due to the area's classification for the 1-hour
NAAQS, we are proposing two options for when the State may nove

the mandatory neasures to a nmintenance plan in the SIP and

®For instance, upon discussion between EPA and States,
sonme States have in the past voluntarily agreed to revise their
SIPs when it appears that the SIP is inadequate to attain or
mai ntai n t he NAAQS.
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treat them as contingency measures:

a. Option 1. Wien the area achieves the I evel of the 1-hour
ozone standard (even if the area has not yet attained the 8-hour
standard). The rationale for this option is that Congress

i ntended an area to continue to inplement these obligations
until it attained the 1-hour standard, at which tine the area
woul d be able to discontinue inplenmentation upon a showi ng of
conti nued nmai nt enance. However, in such a case, the area could
not remove the measures fromthe SIP;, rather, it could shift
such nmeasures to contingency neasures.

b. Option 2. \When the area attains the 8-hour standard and is
desi gnated attai nnent (regardless of when, if ever, the area
attains the 1-hour standard). The rationale for this option is
that the 8-hour standard is the standard that EPA has determ ned
will protect public health and the environnment. Once an area
denmonstrates it has nmet and can namintain the health protective
standard, it would be appropriate to renove or nodify those
controls.

It should be noted that either of these two options could
apply for either of the transition options, discussed in section
2, above.

It should also be noted that the SIP obligations would

i nclude not only requirenents in the 1-hour nonattai nment area
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but also for the SIP in general, including the SIP requirements

to address the NQ SIP call. W are proposing under the anti-
backsliding provision in section 110(l1) to require that the SIP
retain the NQ SIP call controls that have al ready been
approved. In the absence of appropriate regional scal e nodeling
that woul d denonstrate that changing a SIP Call control to a
contingency neasure would not interfere with attai nment or

mai ntenance in any other State, the State could not shift SIP
Call control strategies to contingency neasures. The State
woul d, of course, also have to subnit a denonstration that the
SI P change would not interfere with attai nment or reasonable
further progress for any air quality standard or other
applicabl e requirenent of the Act.

5. How will EPA ensure that the public knows which areas must

continue provisions under the 1-hour SIPs if EPA revokes the 1-

hour standard?

The EPA woul d pronul gate regul atory provisions identifying
the obligations that areas renmain subject to and identifying the
areas. |If EPA ultimately chooses to revoke the 1-hour standard
and the associ ated designations and cl assifications shortly
after designations for the 8-hour standard (as proposed bel ow),
EPA woul d ensure that there are provisions in the Code of

Federal Regul ations (CFR) that continue to define the boundaries
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for those areas. The reason for this is that boundaries for 8-

hour ozone nonattai nnment areas nmay not be coextensive with those
for the 1-hour standard, and EPA woul d need to nake clear which
areas or portions of areas nmust continue to inplenent
obligations due to their 1-hour classification

D. Should prescribed requirenments of subpart 2 apply in all 8-

hour nonattai nnent areas classified under subpart 2, or is there

flexibility in application in certain narrowy defined

ci rcunst ances?

1. Background

The 1990 CAA Amendrents overhaul ed the CAA s requirenents
for ozone nonattai nment areas and, in doing so, specified new
mandat ory measures for many areas. The new approach enbodied in
subpart 2 was to classify areas according to the severity of
their pollution. Areas with nore serious ozone pollution were
allowed nore tine to neet the standard — but were required to
adopt nore nunerous and stringent neasures depending on their
classification. Congressional proponents of this approach
argued that specifying nandatory nmeasures in the statute was
necessary because States and EPA, prior to 1990, had failed to
ensure that SIPs achi eve steady reasonabl e progress in reducing
em ssions or to require readily avail abl e nmeasures that were

cost effective and needed to neet the standard.
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Mandat ory subpart 2 requirenents for noderate and higher-

classified areas include, for exanple, specific ROP requirenents
(including a 15 percent VOC reduction for noderate and above
areas), basic |I/Mprograms, a requirenent that sources subject
to NSR obtain em ssions offsets at a ratio of 1.15-to-1, and
RACT for NQ, sources as well as VOC sources. Serious and severe
areas are subject to additional neasures such as further ROP
requi renents, applicability of NSR to smaller sources, enhanced
I/M and applicability of RACT to smaller sources. (Appendix A
presents a sumary conpari son of nmeasures under subparts 1 and
2.)

For the proposed 8-hour ozone inplenentation strategy, EPA
has exam ned the issue of mandatory neasures from both | egal and
policy standpoints. The EPA's |legal view is guided by the
Suprenme Court decision. The Court held that Congress
drastically limted EPA's discretion on whether the mandatory
requirenents of subpart 2 will apply to 8-hour areas by
concluding that the classification schene of subpart 2 applied
for purposes of a revised ozone NAAQS. ATA |, 175 F3d at 1048-
1050.

As di scussed el sewhere, the Suprenme Court decision states
t hat subpart 2 provides for classification of areas under the 8-

hour standard. Wth respect to the requirenents of subpart 2,
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the Supreme Court stated, “The principal distinction between

Subpart 1 and Subpart 2 is that the latter elimnates regulatory
di scretion that the fornmer allowed.” Witnman 121 S.Ct. at 918.
The Court went on to state, “Whereas Subpart 1 gives the EPA
consi derabl e discretion to shape nonattai nnent prograns, Subpart
2 prescribes large parts of themby law.” [d. The Court also
stated, “EPA may not construe the statute in a way that
conmpletely nullifies textually applicable provisions neant to
[imt its discretion.” 1d. 918-9109.

Once an area is classified under subpart 2, the subpart 2
requi renents apply. The EPA may have sonme |linited ability to
change or lint subpart 2 controls, consistent with the
statutory | anguage, but EPA cannot broadly waive those
requi renents. For exanple, EPA may have sone flexibility to
nodi fy regulatory requirenents for progranms such as NSR
(di scussed el sewhere in this proposed rul emaking). Furthernore,
subpart 2 provides discretion to EPA in inplenenting certain
provi sions al ready, such as waivers for stage |l vapor recovery,
NO, RACT and NQ, NSR. In addition, case |aw nay provide EPA with
sonme flexibility to waive federally applicable requirements on a
case- by-case basis where application of those requirements would

produce an “absurd result.”
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Wth respect to policy considerations, some comenters at

public neetings or in witten subm ssions to EPA have expressed
the view that mandatory neasures are needed to ensure actions
are taken, but a nunmber of commrenters have raised concerns.
These include whether mandated VOC controls will be appropriate
for all areas in the future, and whether mandatory neasures are
appropriate in areas projected to attain in the near term A
nunber of comenters reconmended that EPA allow for flexibility
in inplementing the 8-hour ozone standard and not require

mandat ory measures, such as |ocal VOC neasures, where they would
not be very effective in achieving attai nnent of the standard.
In many cases, particularly for areas that would be new

nonattai nnent areas under the 8-hour standard, region w de NQ
controls and national controls on nobile sources are predicted
to greatly reduce the areas’ ozone levels and to bring nany into
attai nnent without additional |ocal emission controls.

Al t hough a nunber of comrents were received on the issue
of flexibility, many conmmenters on this issue took the position
that they would prefer areas to be classified under subpart 1
rat her than subpart 2. Sonme commenters did recomend that EPA
make the argunent that new i nformation about the relative
benefits of NQ and VOC control would lead to allow ng nore

tailored controls for a nunber of areas, rather than the one-
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size-fits-all approach of subpart 2. However, comenters did

not suggest how the CAA could be interpreted to allow the
flexibility they were advocating for the mandatory requirenents
of subpart 2. O her conmenters argued that the subpart 2
neasures are mandatory under the CAA for areas classified under
subpart 2 and that the CAA does not provide flexibility to waive
t hose requirenents.

Regardi ng the VOO NQ issue, we observe that scientific
under st andi ng of ozone pollution and the inpact of contro
strategi es has inproved over tinme. Prior to 1990, the nmain
focus of ozone control strategies was VOC control. Since then,
scientific studies have nore clearly recognized the role of NQ,
bi ogeni ¢ em ssions, and transport of ozone and NQ in ozone
nonattai nnent. In response, EPA's ozone strategy for the 1-hour
standard evol ved to put greater enphasis on controlling NQ in
addition to VOC and to require control of NQ em ssions that
contribute to interstate ozone probl ens.

We recogni ze that the relative effectiveness of VOC and NQ
controls will vary fromarea to area, depending significantly
upon VOCO/'NQ, ratios in the atnmosphere. Current scientific
i nformati on shows that VOC reductions will reduce ozone in urban
areas and in other areas where there is excess NQ avail able for

reaction. Ozone levels in areas that are | ess urban and have
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| ower NQ, em ssions, or that have high biogenic VOC | evel s, may

be nore sensitive to NQ control and | ess sensitive to VOC
control. Because ozone formation is greatly affected by
nmet eorol ogi cal conditions and source/receptor orientation, ozone
formation may be limited by either VOC or NO concentrations at
different times and locations within the sane area.

In order to support the approach proposed bel ow, we
solicit relevant technical information on this issue from States
and ot hers.

2. Approach being proposed

Inline with the legal interpretation above, we are
proposi ng that subpart 2 requirenents would apply to each area
classified under subpart 2 consistent with the area’s
classification. However, today’ s proposal contains severa
features intended to provide States with flexibility on the
measures required to be included in SIPs for 8-hour areas.

First, as explained in the section on classifications
above, proposed classification option 2 would result in a nunber
of areas being classified under subpart 1 rather than under
subpart 2. Second, for both classification options, we are
proposing an incentive feature that would allow areas to qualify
for a lower classification with fewer mandatory requirements if

the area could show it will neet the standard by the deadline
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for the lower classification. This would, for exanple, allow

any area projected to attain by 2007 based on existing Federa
measures and any State or |ocal neasures approved into the SIP
to be classified as marginal and to avoid subpart 2 nmandatory
measur es— sonme of which may be significant--that apply to higher
cl assifications.

Under either of our proposed classification frameworks, a
maj ority of potential 8-hour areas woul d not be subject to
significant subpart 2 mandatory neasures because they woul d be
classified marginal or |lower. Based on our analysis of
hypot heti cal nonattai nment areas, there would be fewer than 10
potential 8-hour nonattai nment areas classified “serious” or
above, and these areas already are inplenmenting requirenments
applicable to serious or above areas for the 1-hour standard.
Therefore, the nmain inpact of subpart 2 mandatory measures in 8-
hour inplenmentation would be on (1) areas that are classified as
noderate, and did not have to neet noderate or above
requi renents for the 1-hour standard, (2) areas classified as
noderate or above that would be subject to ROP requirenents for
the 8-hour NAAQS, and (3) new counties or areas included as part
of a serious or higher classified nonattai nnent area.

As a third flexibility mechanism we are proposing to

consi der all ow ng case-by-case wai vers when sufficient evidence
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is presented that application of a specific requirement in a

particul ar area would cause absurd results. Evidence of an
absurd result night, for exanple, include a nodel ed
denmonstration that future VOC reductions required under subpart
2 for a particular area would actually cause ozone to increase
nore than a de mnins anount and therefore increase the anount
of NQ, em ssions reducti ons needed for the attai nment
denmonstration. Such a showi ng woul d al so have to account for
the potential benefits of the nandated controls in downw nd
areas in deternmining whether on the whole the application of the
subpart 2 neasure woul d produce an absurd result.

We believe that absurd results will happen only rarely in
t hose cases where application of the requirement in that area
woul d thwart the intent of Congress in enacting the rel evant
provi sions of the CAA. |In such cases, EPA nay be able to
provide limted relief to the area, but only to the degree
needed to protect Congressional intent. For exanple, we believe
that the purpose of the 15 percent VOC ROP requirenment is to
ensure that areas mmke progress cleaning up their air and noving
toward their goal of attainment in the first 6 years follow ng
t he em ssions baseline year. |If an area could denonstrate that
reductions in VOC woul d provide no progress toward attaining the

standard, EPA may be allowed to interpret the statute to all ow
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for reduction in NQ em ssions instead. The EPA coul d not,

however, sinply waive the requirenment for the area to neet the
ROP goal s of the CAA. Mreover, it would not be sufficient for
the area to show that VOC reductions would be |l ess beneficia
than NQ reductions. Wile one nmight contend that such a result
is not the most logical result, it is not absurd. The above
exanple is a sinplistic exanple--application of the absurd
results test in any specific situation would likely be nmore
conplex. In any specific situation, we would need to consider
all of the facts in light of various statutory provisions. For
exanpl e, we would need to consider that another goal of the SIP
provisions in the CAAis to mtigate transport of ozone (and
ozone precursors). Therefore, in determ ning whether there is

an "absurd result,” we would not only need to consider the
implications for the specific area asserting an absurd result,
but al so the effects on downwi nd areas.

A State attenpting an absurd results denonstration would
have to work very closely with EPA to ensure that the
denmonstrati on passes the highest standards of technica
credibility. If we had information that the agency believes
supports an absurd results showi ng, we would nake that

information available to the State. The State would, of course,

have to subject this denpnstration to the same public process
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carried out for the SIP submi ssion itself prior to submission to

EPA of the SIP containing the denonstration. In no way would
this waiver exenpt an area fromthe requirenment to denonstrate
attai nnent by the attainment date or to denpnstrate RFP toward
attai nnent consistent with the area’s classification. W would
have to review the State’'s denobnstration as to whether the
result is "absurd" in light of the particular statutory

requi renent at issue and within the context of the statute as a
whol e. Sinply because a State may denpnstrate an absurd result
for purposes of neeting one statutory provision, such as the
requi renent for a 15 percent VOC reduction within 6 years after
a base year, this does not inply that sonme other provision of
the CAA that requires VOC reductions is autonmtically considered
“absurd.”

3. Oher approaches considered

We considered a nunber of other options for allow ng
additional flexibility for subpart 2 requirenents. These other
options that were considered but are not being proposed are

described in a separate docunent available in the docket.®

#Addi tional Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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E. Wiat is the required tinefrane for obtaining em ssions

reductions to ensure attai nnent by the attai nment date?

Section 172(c)(2) of the CAA requires that em ssions
reducti ons needed for attai nment be phased in such that RFP
toward attainnent is achieved. For areas classified as noderate
under subpart 2, their attainment date woul d be as expeditiously
as practicable but no later than 6 years after the date of
classification. Their ROP requirement would be at |east a 15
percent VOC eni ssions reduction fromthe base year to be
achieved no later than 6 years after the base year. However, if
the area needed nore than 15 percent VOC reductions in order to
denpnstrate attai nment, then any additional reductions would
al so have to be achieved by the begi nning of the ozone season
prior to the area’ s attai nment date.

St at es shoul d be aware of the consequences of failing to
i mpl ement the control neasures necessary for attai nment
sufficiently far in advance of the attainnment date. For areas
covered under subpart 2, section 181(a)(5) of the CAA does allow
for up to two 1-year attainment date extensions in certain
circunstances. W are proposi ng how t hose extension provisions
woul d be inplenmented el sewhere in this proposal under the

di scussion of attainment dates. To obtain the first of the 1-
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year extensions, the CAA basically requires that the area be

meeting the I evel of the standard in the attainment year itself,
even if the area has not actually attained considering the npst
recent 3 years of data. Thus, the States should ensure that the
em ssions reductions be inplemented to ensure that ozone | evels
for the ozone season preceding the attai nment date are bel ow t he
| evel of the standard. |f an area does not neet the eligibility
requi renents for a 1-year extension (as proposed el sewhere in
this rulemaking) in the attainnent year, then the area would not
be eligible for an attai nnent date extension, and EPA woul d have
an obligation to reclassify the area to a higher classification
(“bunmp-up”). A marginal area with an attai nnent date 3 years
after its nonattainment designation that fails to attain would
be subject to bunp-up to at |east noderate, and would then have
to prepare a plan to attain within 3 years afterward (6 years
after their nonattai nnent designation).

There is further discussion of this situation as it
relates to the 1-hour ozone standard in the General Preanble of
April 16, 1992 (57 FR 13498, 13506); this discussion my have
sonme applicability to the 8-hour standard.

Areas covered under subpart 1 are also able to obtain up
to two 1-year extensions of the attainment date (see section

172(a)(2)(C)). There is no provision for bunmp-up in



classification simlar to that under subpart 2. However, if an
area fails to attain, section 179 of the CAA provides that EPA
publish a finding that the area failed to attain. The State
then nmust subnmit within 1 year after that publication a revision
to the SIP that provides for attainnent within the tinme provided
under section 179. Section 179 also provides that the SIP
revision nust also include any additional neasures that EPA may
prescri be.

El sewhere in this notice of proposed rul emaki ng, we al so
refer to requiring that em ssion reductions needed to for
attainnent need to be inplenented by the attainment date. By
this, we nmean that they nust be inplenented by the begi nning of
the ozone season prior to the attainment date. 1In other words,
if the attainnent date is April 15, 2010, the reductions would
need to be inplenented by the beginning of the ozone season in
the previous year (2009). Ozone seasons are defined in 40 CFR
Part 58, Appendix D; for nmany States, the ozone season starts
March 1 or April 1.

F. How will EPA address long-range transport of ground-|evel

ozone and its precursors when inplenenting the 8-hour ozone

st andard?

1. Background
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Al t hough much progress has been nade over the | ast decade

to inprove air quality, nany States contain areas that have not
yet attained the 1-hour ozone standard and/or that are violating
t he 8-hour ozone standard. Sone of these areas are
significantly affected by interstate ozone transport from upw nd
areas. Wnd currents can transport ozone and NQ, a primary
precursor to ozone, long distances, affecting nmultiple States
downwi nd of a source area. The EPA recognizes that this type of
interstate transport can nmake it difficult — or inmpossible — for
sone States to neet their attai nment deadlines solely by

regul ati ng sources within their own boundaries. The 1990
Amendnents to the CAA reflect Congress’ awareness that ozone is
a regional, and not solely a local, problem Section
110(a) (2) (D) provides an inmportant tool for addressing the
probl em of transport. It provides that a SIP nmust contain
adequate provisions to prohibit sources in a State fromemtting
air pollutants in amounts that contribute significantly to
nonattai nnent, or interfere with maintenance, in one or nore
downwi nd States. Section 110(k)(5) authorizes EPA to find that
a SIP is substantially inadequate to neet any CAA requirenent,

i ncluding the requirenents of section 110(a)(2)(d). |If EPA
makes such a finding, it nust require the State to subnit,

within a specified period, a SIP revision to correct the
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i nadequacy. The CAA further addresses interstate transport of

pollution in section 126, which authorizes any State to petition
EPA for a finding designed to protect the State from significant
upwi nd sources of air pollutants from other States.

In the past several years, EPA has conducted two
rul emaki ngs to control interstate ozone transport in the eastern
U S In 1998, EPA issued the NQ SIP Call, which requires
certain States in the eastern U.S. to neet statew de NQ
em ssi ons budgets (63 FR 57356, Cctober 27, 1998.) State
prograns to inplement the rule have focused on reducing
enmi ssions fromelectric power generators and |large industria
emtters. |In addition, in response to petitions subnmtted by
several northeastern States under section 126, EPA issued a
separate rule (usually known as the Section 126 Rule) to
establish Federal control requirenments for certain electric
power generators and industrial boilers and turbines in upw nd
States (64 FR 28250, May 25, 1999 and 65 FR 2674, January 18,
2000). For both rules, the conpliance date for achieving the
requi red NQ, reductions is May 31, 2004. These two transport
rul es overlap considerably, with the NQ SIP Call being the
broader action affecting nore States. Al the States affected
by the Section 126 Rule are covered by the NQ SIP Call

Therefore, EPA coordinated the two rul emeki ngs and established a
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mechani sm under whi ch the Section 126 Rule woul d be wi t hdrawn

for sources in a State where EPA has approved a SIP neeting the
NQ, SIP Call.*

In both the NQ SIP Call and the Section 126 Rul e, EPA nade
determ nations of whether upwi nd sources are significantly
contributing to downw nd nonattai nment problens under both the
1-hour and 8-hour ozone standards. |In the final SIP Call rule,
EPA determined that the same | evel of reductions was needed to
address transport for both the 1-hour and 8-hour standards.?®
Thus, unlike in the past, States affected by transport can
devel op their new ozone inplenmentation plans with the know edge

that the issue of interstate transport has al ready been

%As a result of court actions, certain circumstances upon
whi ch the Section 126 Rule withdrawal provision was based have
changed. The conpliance dates for the Section 126 Rule and the
NOx SIP Call have been delayed and the NOx SIP Call has been
divided into two phases. The EPA recently issued a proposed
rul emeki ng to update the withdrawal provision so that it wll
operate appropriately under these new circunstances (68 FR
16644, April 4, 2003).

*The Agency stayed the 8-hour basis for both rules in
response to the extensive and extended litigation that occurred
concerni ng the establishnent of the 8-hour ozone standard. (65
FR 56245, Septenber 18, 2000 and 65 FR 2674, January 18, 2000).
Recently, however, the Adm nistrator signed a final rule on the
UV-B issue and reaffirmed the 8-hour ozone standard (68 FR 614,
January 6, 2003), which was remanded to EPA in ATA I, 175 F. 3d
1027. Having now reaffirnmed the 8-hour standard, the Agency
plans to take action in the near future to reinstate the 8-hour
bases for both the NOx SIP Call and the Section 126 Rule. Such
action would provide the initial basis for dealing with ozone
transport as part of the inplenentation of the 8-hour standard.
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addressed up front. This approach will provide these States

with certainty that they will benefit from substantial em ssions
reductions from upwi nd sources and give themsignificantly

i mproved boundary conditions that they can rely on as they work
to identify additional em ssion reductions they will need to
include in a local area's attainment SIP.

2. The EPA' s anticipated approach.

In providing their views to EPA on the 8-hour ozone
i npl ementation rule, the Ozone Transport Commi ssion (OTC) and
other State commenters have argued that the NQ SIP Call and the
Section 126 Rule are not fully adequate. |In their view,
addi ti onal steps are needed to reduce interstate transport of
ozone and NQ, to assist downw nd areas in neeting the 8-hour
ozone standard. In particular, these commenters have expressed
continued concern about upwi nd enissions from power plants and
ot her maj or sources and transported pollution from upw nd
cities.

As descri bed above, EPA has already taken two actions to
address the issue of interstate transport for purposes of the 8-
hour standard. The NQ SIP Call and the Section 126 Rul e
require that States within the SIP Call make significant
em ssions reductions from power plants and other mmjor sources

that contribute to ozone nonattai nment in downw nd areas. For
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both rules, the conpliance date for achieving the required

em ssions reductions is May 31, 2004. The EPA intends to

i nvestigate the extent, severity and sources of interstate ozone
transport that will exist after the NQ SIP Call and the Section
126 Rule are inplenented in 2004. The Agency believes that it
may be appropriate to consider the need to reduce interstate
transport that contributes to unhealthy levels of PMs in
downwi nd nonattai nnent areas when | ooking at any additiona

requi renments for reducing the transport of ozone or ozone
precursors.

As noted above, the President recently proposed the CSA
that, anmong ot her things, would achieve significant reductions —
beyond t hose required under the SIP Call and the Section 126
Rule — in the regional transport of ozone and ozone precursors.
Detail ed nodeling by EPA for the year 2010 shows that the 2008
Phase | NQ |limts in the CSA woul d reduce maxi mum 8- hour ozone
levels in many parts of the eastern U S., including a nunmber of
areas likely to be designated nonattai nment for the 8-hour
standard. The nodeling results are available on the web at

www. epa. gov/ cl ear ski es.

The Cl ear Skies reductions would enabl e several additiona
areas to neet the 8-hour standard w thout inposing any

addi tional local controls. A nunber of other areas would find
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it easier to neet the 8-hour standard because of the additiona

reductions in power plant enissions that would be required under
Cl ear Skies. However, the Agency has not nmade a deternination
that such reductions are warranted under the transport

provi sions of the CAA. As noted above, in order to evaluate
this issue, the Agency intends to investigate the extent,
severity and sources of interstate ozone transport that will

exi st after the existing transport rules are inplenented in
2004.

The Agency wel comes input from States and other interested
parties as to howto deal with ozone transport effectively and
equi tably and on the technical and other issues that will have
to be confronted as part of an evaluation of what further steps
shoul d be taken beyond the existing NQ SIP Call to deal with
ozone transport.

3. Oher concerns about transport.

The EPA realizes that, whatever neasures may be taken in
the future, attai nnent denonstrations for sone areas would
continue to be conplicated by the effects of ozone and transport
from upwi nd sources and other nonattai nment areas in cases where
upwi nd source controls are schedul ed for inplenentation after
the downwi nd area’s attai nnent date (e.g., 2007 attai nment

date).
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Downwi nd areas could be in one of two situations. In the

first situation, an area m ght be receiving such high |evels of
transported ozone or ozone precursors that even if it reduced
its em ssions dramatically (e.g., totally elimnated its own
em ssions), the incom ng ozone and precursors would be
sufficient to continue to cause violations of the standard
beyond the applicable attai nment date. 1In the second situation
the area m ght be able to achieve additional |ocal reductions
sufficient to denonstrate attainment. |In this second case, the
guestion arises as to whether it is equitable to require those
reductions or to allow nore tinme for the reductions in the
"upwi nd" area to take place.*

The EPA solicits comment on how to address this issue.
The EPA believes that a subpart 1 area could be granted a | ater
attainnent date if warranted considering transport. For areas
classified under subpart 2, the statute provides no express

relief for these situations. The area does have the option of

%The CAA's requirenent for RACMin section 172(c)(1) does
require the SIP to include RACM EPA has noted in policy
el sewhere that a nmeasure is RACMif it is technologically and
econonmically feasible and if it would advance the attai nment
date. Thus, if there are neasures available in the
nonattai nnment area that woul d advance the attai nnent date--even
if attainnment is likely at a later date due to upw nd emni ssions
reductions that occur later--then the CAA requires such neasures
to be in the SIP.
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requesting to be classified to the next higher classification.

Thus, where the denonstration of attainment is conplicated by
transport between two areas of different classifications, the
State is still responsible for devel opi ng and submitting
denonstrations which show that the standard will be attained by
the applicable date. In other words, the State must provide for
sufficient em ssions reductions on a schedule that will ensure
attainnent in its area.

One approach would be for States to work together in a
col | aborative process to performthe necessary analyses to
i dentify appropriate controls that provide for attainment
t hroughout the nulti-State area. The EPA believes that the
wording in sections 172(c)(1) and 182(b)(1)(A)(i) require the
State to devel op a plan providing such em ssions reductions.
States working together in a collaborative process could perform
a conprehensive assessnent of the inmpacts of all contro
neasures being inplemented in both the I ocal and upwi nd areas.
The anal ysis may show the extent to which the downwi nd area is
dependent on upwi nd strategies while fully neeting its own
requi renents associated with its classification. And upw nd
areas mmy provide a conprehensive assessnent of the inpacts of
all control neasures being inplenented on the downw nd areas.

4. Oher_options considered
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We considered a nunber of other options and approaches for

addressing transport. The other options that were considered
but are not being proposed are described in a separate docunent
avail abl e in the docket.¥

G How will EPA address transport of ground-level ozone and its

precursors for rural nonattai nnent areas, nulti-State

nonattai nnent _areas, areas affected by intrastate transport, and

international transport?

1. Rural transport nonattai nment areas

Section 182(h) recogni zes that the ozone problemin a
rural transport area is alnost entirely attributable to
em ssions fromupwi nd areas. Therefore, the only requirenents
for the rural area are the mninmal requirenents specified for
areas expected to attain within 3 years of designation, the
assunption being that the controls in the upwind area will solve
the renmi ning nonattai nnent problemin the rural transport area
as well. In these cases, the tinmng for attainment will depend
on the schedul e for adoption and inplenmentation of contro

nmeasures in the upw nd areas.

¥Addi tional Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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2. Milti-state nonattai nnent areas

Section 182(j)(2) for multi-State nonattai nnent areas
(i.e., portions of the nonattainnent area lie in two or nore
St at es) recogni zes that one State may not be able to denpnstrate
attainnent for the portion of the nonattainment area within its
borders if other States containing the remaining portions of the
nonattai nnent area do not adopt and submit the necessary
attainment plan for their portions of the nonattai nnent area.

In such cases, even though the area as a whole would not be able
to denonstrate attai nment, the sanction provisions of section
179 shall not apply in the portion of the nonattai nment area
located in a State that subnitted an attai nnent plan.

Section 182(j) defines a nmulti-State ozone nonatt ai nment
area as an ozone nonattai nnent area, portions of which lie in
two or nore States. Section 182(j)(1)(A) and (B) set certain
requi renents for such areas. First, each State in which a
nulti-State ozone nonattai nment area lies, nust take al
reasonabl e steps to coordinate the inplenentation of the
required revisions to SIPs for the given nonattai nment area
[section 182(j)(1)(A)]. Next, section 182(j)(1)(B) requires the
States to use photochenical grid nodeling or any other equally
effective anal ytical nethod approved by EPA for denopnstrating

attainment. The EPA is prevented by section 182(j) from



151
approving any SIP revision submtted under that section if a

State has failed to neet the above requirenents.

Pursuant to section 182(j)(1)(A), States that include
portions of a nulti-State ozone nonattai nnent area are required
to develop a joint work plan as evidence of early cooperation
and integration. The work plan should include a schedule for
devel opi ng the emi ssions inventories, and the attai nnent
denonstration for the entire nmulti-State area. Each State
within a multi-State ozone nonattai nment area is responsible for
nmeeting all the requirenents relevant to the given area. Care
shoul d be taken to coordinate strategi es and assunptions in a
nodel ed area with those in other, nearby nodel ed areas in order
to ensure that consistent, plausible strategies are devel oped.

3. Intrastate transport

Several State air agency representatives have voiced a
concern about intrastate transport of ozone and precursor
em ssions and have asked EPA to address this concern. One
State, for instance, notes that it has upwind areas that are
af fecting downwi nd areas and in sonme cases nmay be preventing a
downwi nd area fromattaining the standard by its statutory date.
We believe that the CAA requires individual States, as an
initial matter, to deal with intrastate transport. W realize

that some States are structured with seni-autononous |ocal air
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agenci es that are enpowered to address mmjor elenents of the SIP

process, including preparation of the attai nment denonstration
In those situations, the CAA provides that the State retain
sufficient backstop authority to ensure all areas withinits
borders reach attainment, (110(a)(2)(E)). A State could, of
course, reconmend designation of nonattai nment areas that are
| arge enough to enconpass upwi nd and downwi nd areas of the State
and require that the individual jurisdictions work together on
an attai nment plan that accounts for transport and results in
attai nment by the attainment date for the entire nonattai nment
area. O a State could require the individual agencies to work
together in the same nmanner as nulti-State organizations. In
this case, there would be separate nonattai nnent areas with
i ndependent agenci es expected to work together to address
transport anobng the nonattai nment areas. To facilitate this
process, the State could require the agencies to sign a
menor andum of agreenent which describes the technical and
adm ni strative approach for perform ng the nodeling analysis and
i dentifying the appropriate controls measures. Upon a State’'s
request, we would be willing to provide support for these
activities.

We also solicit comments on other ways of addressing

intrastate transport within the context of the CAA provisions.
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4, | nt ernati onal transport

a. I nternational transboundary transport. I nt ernati ona

transboundary transport of ozone and ozone precursors can
contribute to exceedances of the NAAQS. It is likely that the
international transport of air pollutants will affect the
ability of some areas to attain and maintain the 8-hour ozone
NAAQS. As States and EPA inplenment control strategies and
nati onal em ssion reduction prograns, the inpact of high
background | evel s emanating fromoutside the U S. may play a
larger role in future attainment denonstrations. W have
devel oped an information docunent on “lInternationa
Transboundary | nfluences and Meeting the NAAQS,” which is
located in the Docket to this proposed rul emaking. This
docunent provides information on efforts with Canada and Mexico
to address transboundary air pollution as well as additiona
information for intercontinental nodeling work currently
underway within EPA

b. Section 179B and the SIP approval process. Section 179B of

the CAA (International Border Areas), applies to nonattainnment
areas that are affected by enissions emanating from outside the
United States. This section requires EPA to approve a SIP for a
nonattai nment area if: it neets all of the requirenments

applicabl e under the CAA, other than a requirenent that the area
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denpnstrate attai nment and nmi ntenance of the ozone NAAQS by the

applicable attai nnment date; and the affected State establishes
to EPA' s satisfaction that the SIP would be adequate to attain
and mai ntain the ozone NAAQS by the applicable attai nment date
but for em ssions enmanating fromoutside the United States.
Further, any State that establishes to the satisfaction of EPA
that the State would have attained the 8-hour ozone NAAQS, but
for emissions emanating fromoutside the U. S., would not be
subject to the attainment date extension provided in
section 181(a)(5), the fee provisions of section 185, and the
bunmp-up provisions for failure to attain for 8-hour ozone NAAQS
specified in section 181(b)(2).%*®

In denpnstrating that an area could attain the 8-hour
ozone NAAQS but for enissions emanating fromoutside the U S
approved EPA nodel i ng techni ques should be used to the best
extent practicable. An enmission inventory incorporating vehicle
em ssions released in the U S. by foreign vehicles, i.e., those
vehicles registered in the adjacent foreign country, must be
conmpl eted by the States before nodeling the U S. side only and

attenpting to denonstrate attainnment.* W recognize that

%The statute contains a typographical error referring to
section 181(a)(2) instead of 181(b)(2).

®As noted el sewhere in this notice, the Consolidated
Em ssions Reporting Rule (67 FR 39602, June 10, 2002) has
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adequat e data nmay not be available for nobile and stationary

sources outside the United States. Therefore, nodeling, per
EPA’ s “nopdel i ng gui dance” described el sewhere in the section on
attai nnent denpnstrations, may not be possible in all cases.
Because very few areas are likely to be affected by this
provision, EPA will determine on a case-by-case basis whether
the State has satisfactorily made the required denonstration.
The State is encouraged to consult with the EPA Regional Ofice
in devel oping any alternate denonstration nethods. Methods that
the State may want to consider include: using ozone episodes
that do not involve international transport of enissions for
nodel i ng (see gui dance docunent entitled "Criteria for Assessing
Rol e of Transported Ozone/Precursors in Ozone Nonattai nment
Areas"), running the nodel with boundary conditions that reflect
general background concentrations on the U S. side, analyzing
monitoring data if a dense network has been established, and

usi ng receptor nodeling. States should confer with the
appropri ate EPA Regional Ofice to establish appropriate

technical requirenents for these anal yses.

establ i shed basic enission inventory requirenments for all areas
of the country and generally requires periodic inventories of
enm ssions that actually occur in the year of the inventory in
the U S. area of interest. This would include enissions from
forei gn-regi stered vehicl es.
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5. Additional ways of addressing transport

Addi ti onal approaches to address transport are discussed
in the section on classifications.

6. State-Tribal transport

States have an obligation to notify Tribes as well as
other States in advance of any public hearing(s) on their State
plans that will significantly inpact such jurisdictions. Under
40 CFR 51.102(6) (i), States nust notify the affected States of
hearings on their SIPs; this requirenent extends to Tribes under
301(d) of the CAA and the TAR (40 CFR Part 49). Therefore,
affected Tribes that have achieved “treatnent as States” status
must be infornmed of the contents of such plans and the extent of
docunentation to support the plans. For exanple, in the case
where the State nodels projected em ssions and air quality under
the SIP, the Tribes should be nmade aware of these npdeling
anal yses. Tribes may wish to determine if the Tribal area has
been affected by upwi nd pollution and whet her projected
em ssions fromthe Tribal area have been considered in the
nodel i ng anal yses.

Generally, Tribal |ands have few major sources, but in
many cases, air quality in Indian country is affected by the
transport—both |l ong range and shorter distance transport—- of

pollutants. |In nmany cases, Tribal nonattai nment problems caused
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by upwi nd sources will not be solved by |ong-range transport

policies, as the Tribes' geographic areas are snmall. Tribes are
sovereign entities, and not political subdivisions of States.
Strategies used for intrastate transport are not always
avai l abl e. Most of the strategies and policies used by States
in dealing with short-range transport are not available to
Tribes, e.g., requiring |ocal governments to work together and
expanding the area to include the upwi nd sources. Unlike
Tribes, States can generally require |ocal governnents to work
toget her, or make the nonattai nment area big enough to cover
contributing and affected areas. W believe that it is also
unfair to Tribes to require disproportionate |ocal regulatory
efforts to conpensate for upwi nd enissions. In nmany cases,

attai nnent could not be reached even if enmissions fromthe Tribe
were zero.

To address these concerns, we propose to take comment on
the following: EPA will review SIPs for their effectiveness in
preventing significant contributions to nonattainnent in
downwi nd Tri bal areas with the same scrutiny it applies to
reviewing SIPs with respect to inpacts on downw nd St ates.
VWhere a Tribe has “treatnment in the same manner as States,” EPA
wi Il support the Tribe in reviewi ng upwi nd area SIPs during the

State public coment period.
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H How wi ||l EPA address requirenents for nodeling and attai nnment

denonstration SIPs when inplenenting the 8-hour ozone standard?

An attainment dermonstration SIP consists of (1) technica
anal yses to locate and identify sources of em ssions that are
causing violations of the 8-hour NAAQS within nonattai nnent
areas (i.e., analyses related to the emi ssions inventory
required for the nonattai nment area), (2) adopted neasures with
schedul es for inplenmentation and other nmeans and techni ques
necessary and appropriate for attainnent, (3) comitnents, in
some cases, to performa md-course review, and (4) contingency
measures required under section 172(c)(9) of the CAA that can be
i mpl emented without further action by the State or the
Adm nistrator to cover em ssions shortfalls in RFP plans and
failures to attain. W are soliciting public comment on the
foll owi ng gui dance. Associated with the attai nment
denmonstration al so are the RFP/ROP plans and the SIP subni ssion
concerni ng RACM for which we are proposing rules el sewhere in
this proposal.

1. Milti-pollutant assessnents (one-atnosphere nodel i ng®)

“Use of models that are capable of sinulating transport
and formation of nultiple pollutants sinultaneously. For
exanpl e, for ozone and fine particles, it is critical that the
nodel sinmul ate photochenmi stry, which includes interactions anong
the pollutants and their precursors.
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Many factors affecting formation and transport of

secondary fine particles (i.e., PMs conponents) are the sane as
those affecting formation and transport of ozone. For exanple,
simlarities exist in sources of precursors for ozone and
secondary fine particles. Sources of NQ nay lead to formation
of ozone as well as nitrates which contribute to the formation
of secondary fine particles. Sources of VOC may contribute to
ozone formation and nmay al so be sources or precursors for
organic particles. Presence of ozone itself may be an inportant
factor affecting secondary particle formation. As ozone builds
up, so do hydroxyl (OH radicals as a result of equilibrium
reacti ons between ozone, water and OHin the presence of
sunlight. Hydroxyl radicals are instrumental in oxidizing gas
phase SO to sulfuric acid, which is eventually absorbed by
liquid aerosol and converted to particulate sulfate in the
presence of ammonia. Therefore, strategies to reduce ozone can
also affect formati on of secondary fine particles which
contribute to visibility inpairnent.

Therefore, nodels and data anal ysis intended to address
visibility inmpairnment need to be capable of sinmulating transport
and formation of both secondary fine particles and ozone. At a
m ni mum nodel i ng should include previously inplenmented or

pl anned nmeasures to reduce ozone, secondary fine particles, and
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visibility inpairment. An integrated assessnent of the inpact

control s have on ozone, secondary fine particles, and regiona
haze provi des safeguards to ensure ozone controls will not
preclude optinmal controls for secondary fine particles and
visibility inpairment.

The concept of nodeling control inpacts on all three
prograns is further strengthened by the alignnent of the
i mpl enentation process for ozone and secondary fine particles.
As the dates for attainment denonstration SIPs begin to
coincide, the practicality of using commbpn data bases and
analysis tools for all three prograns beconmes nore viable and
encour ages use of shared resources.

States that undertake multi-pollutant assessnments as part
of their attainment denonstration would assess the inpact of
their ozone attainment strategi es on secondary fine particles
and visibility or performa consistent analysis for ozone,
secondary fine particles, and visibility. To facilitate such an
effort, we would encourage States to work closely with
establi shed regi onal haze Regi onal Pl anni ng Organi zati ons (RPGCs)
and the jurisdictions responsible for devel oping PM;

i mpl ementation plans. Though the CSA, if enacted as introduced,
woul d provide substantial inprovenent in air quality for ozone,

PM s and visibility, States are encouraged to follow EPA' s | ead
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and performsimlar nmulti-pollutant assessnments as part of their

ozone attai nment denonstrations, considering the progranms that
are in place at the time of the assessnent. Milti-pollutant
assessnents are di scussed el sewhere in this proposed rul enaking.

2. Areas with early attainnent dates

Under section 182(a), marginal areas, which have an
attai nnment date of only 3 years after designation, are not
required to performa conpl ex nodeling anal ysis using
phot ochem cal grid nmodeling. Areas covered under either subpart
1 or 2 with ozone concentrations close to the |level of the NAAQS
(e.g., within 0.005 ppm), will nost |ikely conme into attainnment
within 3 years after designation as nonattai nment wthout any
additional local planning as a result of national and/or
regi onal em ssion control neasures that are schedul ed to occur
We have good reason to believe these areas will cone into
attai nnent. Regional scale nodeling for national rules, such as
the NQ SIP Call and Tier |l nmotor vehicle tail pi pe standards,
denonstrates mpjor ozone benefits for the 3-year period of 2004-
2006. This period would be relevant for denonstrating
attainment within 3 years of designation, assum ng designations
occur in early 2004. Many simlar areas classified as narginal

for the 1-hour ozone NAAQS in 1990 cane into attainnment within
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the initial 3-year period. As an additional safeguard, if

attai nnent denonstration nodeling is perforned using nulti-State

geographi c areas, nost of these areas with early attai nnent

dates will be included in the nodeling anal yses conducted by
areas with later attainnment dates. This will provide an
opportunity for review of the inpact control programs will have

on areas with early attai nment dates.

Experience with the 1-hour ozone attai nment denonstrations
has shown that 3 years is not enough time to performthe
det ai | ed photochenical grid nodeling needed to devel op the
denmonstration and conplete the regul atory process needed to
adopt and i npl enment control neasures sufficiently before the
attainnent date. It would not be reasonable to require these
areas to expend the anpunt of resources needed to performa
conpl ex nodeling anal ysis given how cl ose these areas are to
nmeeting the level of the NAAQS. Therefore, we propose that no
addi ti onal nodel ed attai nment denonstration would be required
for areas with air quality observations close to the |evel of
t he standard as descri bed above and where regional or nationa
nodel i ng exists and is appropriate for use in the area

denmponstrates that an area will attain the 8-hour standard w thin
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3 years after designation. This proposal would apply for areas

covered under either subpart 1 or subpart 2.

Areas with early attainment dates with air quality
observations that are not close to the |evel of the NAAQS (as
descri bed above) and regional scale nodeling for national rules
that denonstrates they will not be in attainment within 3 years
of designation should consider requesting reclassification to
the next higher classification. This reclassification would
provi de additional tinme for devel oping an attai nment
denonstration SIP and adopting and inplenenting the contro
nmeasur es needed.

3. Areas with later attainnent dates

Areas with later attai nment dates (nore than 3 years after
desi gnation), regardl ess of whether they are covered under
subpart 1 or subpart 2, would be required to do an attai nnent
dermonstration SIP. Local, regional and national nodeling
devel oped to support Federal or local controls nmay be used
provided the nodeling is consistent with EPA' s nodeling
gui dance, described below. Several States have invested
considerable tinme and resources in regional 8-hour ozone
nodel i ng projects followi ng this guidance. Since exceedances of

t he 8-hour ozone NAAQS are nore pervasive than 1-hour ozone
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exceedances, we encourage multi-State applications of the

nodel i ng gui dance. States should work together and | everage off
wor k under devel opnent and resources spent on these projects.
This will be nost beneficial in devel oping attai nment
denonstrations to achieve attainnment.

4. Modeling quidance

Section 182 (b)(1)(A) requires ozone nonattai nnment areas
to devel op an attai nment denonstration which provides for
reductions in VOC and NQ enissions "as necessary to attain the
national primary anmbient air quality standard for ozone.”
Section 172(c), requires areas covered under subpart 1 to
denonstrate attai nment. As noted above, if a subpart 1 area has
an attai nment date beyond 3 years of designation, we would
require the State to devel op an attai nment denonstration.

Section 182(c)(2)(A) provides that for serious and higher-
classified areas the "attai nnent denonstration nust be based on
phot ochem cal grid nmodeling or any other analytical nethod
determ ned by the Administrator, in the Adm nistrator's
di scretion, to be at least as effective.” A photochemical grid
nodel shoul d neet several general criteria for it to be a
candi date for consideration in an attainnent denonstration

Note that, unlike in previous guidance (U. S. EPA 1991), we are
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not recomendi ng a specific model for use in the attai nment

denonstration for the 8-hour NAAQS for ozone. At present, there
is no single nodel which has been extensively tested and shown
to be clearly superior or easier to use than other avail able
nodel s. General criteria for attainnent denonstrations are

contained in 40 CFR part 51, appendix W (i.e., “EPA’s Guideline

on Air Quality Mdels”, 68 FR 18440, April 15, 2003). Appendix

Wrefers to EPA's May 1999 draft “CGuidance on the Use of Models
and O her Analyses in Attai nnent Denonstrations for the 8-Hour
Ozone NAAQS' for a set of general requirenments that an air
quality nodel should neet to qualify for use in an attai nnent
denonstration for the 8-hour ozone NAAQS.* Thus, States may
choose from several alternatives. These include having received
a scientific peer review, being applicable to the specific
application on a theoretical basis, and having an adequate data
base to support its application. It is also inmportant that past
applications indicate nodel estinates are not likely to be

bi ased | ow and that the nodel is applied consistently with a

protocol on nethods and procedures. W plan to finalize this

4 U S. EPA (May 1999), Draft Gui dance on the Use of
Model s and Other Analyses in Attai nment Denonstrations for the
8- Hour Ozone NAAQS, EPA-454/ R-99-004,
http://ww. epa. gov/ttn/scram (Mdeling Guidance, File nane:
DRAFT8HR) .



http://www.epa.gov/ttn/scram/
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gui dance at the same tine the final inplenentation rule is

publi shed. Comments on this document are solicited as part of
this proposal.

The gui dance describes how to apply air quality nodels.
The out put fromsuch a nodel is used to support an attai nnent
denonstration. The recommended procedure for applying a nodel
i ncl udes devel opi ng a conceptual description of the problemto
be addressed; devel opi ng a nodel i ng/ anal ysis protocol; selecting
an appropriate nodel to support the denpnstration; selecting
appropri ate meteorol ogi cal episodes or time periods to nodel;
choosi ng an appropriate area to nodel with appropriate
hori zontal /vertical resolution; generating neteorol ogi cal and
air quality inputs to the air quality nodel; generating
em ssions inputs to the air quality nodel; evaluating
performance of the air quality nodel; and perform ng diagnostic
tests. After these steps are conpleted, the nodel is used to
simul ate effects of candidate control strategies.

The gui dance reconmends procedures for estimating if a
control strategy to reduce enissions of ozone precursors wll
|l ead to attainnent of the 8-hour NAAQS for ozone. It explains
what is nmeant by a nodel ed attai nnent denonstration, a nodel ed

attainnent test, a screening test, and a wei ght of evidence
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det erm nati on. It also identifies additional data which, if

avai | abl e, should enhance the credibility of nodel results and
results of other analyses used in a weight of evidence
determnation. States should work closely with the appropriate
U.S. EPA Regional Ofice(s) in executing each step

We are planning to nmeke substantial changes to the draft
version of this docunent. Changes include: (1) the future year
of em ssion estimates to nmodel, (2) the recomended | ength of
time period to nodel (i.e., up to full ozone season), and (3)
the use of spatial fields of anbient concentrations as part of
the “nodel ed attainment test.” We welcone public coments on
the guidance at any tinme and will consider those comrents in any
future revision of the document. Comments subnmitted on the
nodel i ng gui dance docunent should be identified as such and will
not be docketed as part of this rulemaking, nor will a
comment/response sunmary of these comments be a part of the
final 8-hour ozone inplenentation rule since they will not
affect the rule itself. The final version of the guidance is
schedul ed for rel ease by Decenmber 2003 and will be posted on
EPA's web site (http://ww. epa.gov/ttn/scram).

5. Md-course review (MCR)
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A MCR provides an opportunity to assess whether a

nonattai nnent area is or is not making sufficient progress
toward attai nnent of the 8-hour ozone standard, as predicted in
its attai nment denonstration. The review utilizes the nost
recent nonitoring and other data to assess whether the contro
measures relied on in a SIP' s attainnent denonstration have
resulted in adequate inprovenment in air quality. W believe
that a comritnent to performa MCRis a critical elenment in an
attai nnent denpnstration that enploys a |long-term projection
period and relies on weight of evidence. Because of the
uncertainty in long-term projections, we believe such attai nment
denmonstrations need to contain provisions for periodic review of
nmoni toring, enissions, and nodeling data to assess the extent to
which refinenents to em ssion control neasures are needed.

A number of States have participated in a consultative
process with EPA which resulted in the devel opnent of the 1-
hour MCR gui dance.* W are updating the 1-hour MCR policy and
techni cal guidance to include 8-hour netrics and are soliciting

coment on appropriate revisions; final MCR gui dance

“Menmor andum of March 28, 2002, from Lydia N. Wegnan and J.
Davi d Mobl ey, re: “M d-Course Revi ew Gui dance for the 1-Hour
Ozone Nonattai nment Areas that Rely on Wi ght-of-Evidence for
Attai nment Denonstration.” Located at URL
http://ww. epa. gov/ scranD01/ gui dance/ qui de/ pol i cymenB3d. pdf



http://www.epa.gov/scram001/guidance/guide/policymem33d.pdf
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i ncorporating 8-hour netrics will be available at the tine we

i ssue our final inplenmentation rule. States should consult with
EPA prior to using a nethodol ogy other than the one devel oped
t hrough the public consultative process.

The procedure for performing a MCR contains three basic
steps: (1) performan administrative test (e.g., denonstrate
whet her the appropriate em ssion limts were adopted and
i mpl enented); (2) analyze available air quality, neteorol ogy,
em ssi ons and nodeling data and docunent findings; and (3)
docunent concl usi ons regardi ng whet her progress toward
attai nment is being made using a wei ght of evidence
determi nation (which nay or may not include new nodeling
anal yses).

The EPA does not request that States commit in advance to
adopt new control neasures as a result of the MCR process.
Based on the MCR, if EPA determ nes sufficient progress has not
been nmade, EPA woul d determ ne whet her additional enissions
reductions are necessary fromthe State or States in which the
nonattai nment area is |ocated or upwind States, or both. The
EPA woul d then require the appropriate State or States to adopt
and submit the new neasures within a specified period. W

anticipate that these findings would be nade as calls for SIP
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revi sions under section 110(k)(5) and, therefore, the period for

subm ssion of the measures would be no | onger than 18 nonths
after the EPA finding. Thus, States should conmplete the MCR 3
or nore years before the applicable attainment date to ensure
that any additional controls that may be needed can be adopted
in sufficient time to reduce enissions by the start of the ozone
season in the attainnent year.

I. What requirenents for RFP should apply under the 8-hour

ozone st andard?

1. Background

Section 172(c)(2), which is located in subpart 1 of part D
of title |, requires State plans for nonattai nment areas to
require RFP. Section 171(1) of the CAA defines RFP to nean
“such annual increnental reductions in em ssions of the rel evant
air pollutant as are required by this part [part D of title I]
or may reasonably be required by the Administrator for the
pur pose of ensuring attai nment of the applicable [NAAQS] by the
applicabl e date.”

Subpart 2 of part D of title | provides nore specific RFP
requi renents for ozone areas classified under section 181. (In
general, we have used the term “RFP’ as the nore generic

progress requirement, whereas it has used the term*“rate of
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progress” or “ROP” to denote the specific subpart 2 progress

requirenents that are defined as specific percent reductions
froma baseline enmi ssions inventory.) In particular, it

speci fies the base year enission inventory upon which ROP is to
be planned for and inplenented, the increnents of enissions
reductions required over specified time periods, and the process
for determ ning whether the ROP mil estones were achi eved.

Subpart 2 does not specify ROP requirenents for marginal
areas. Section 182(b)(1)(A) mandates a 15 percent VOC eni ssion
reduction, accounting for growth, between 1990 and 1996 for
noder ate and above ozone nonattainment areas. Furthernore,
section 182(c)(2)(B) of the CAA requires each serious and above
ozone nonattai nment area to submit a SIP revision providing for
an actual VOC em ssion reduction of at |east 3 percent per year
averaged over each consecutive 3-year period beginning in 1996
until the area’s attainnent date (the post-1996 ROP pl an).
Section 182(c)(2)(C) of the CAA allows for substitution of NQ
for VOC eni ssions reductions in the post-1996 ROP plan. The
EPA’ s policy, the NQ Substitution CGuidance (Decenber 15, 1993
avail abl e at http://ww. epa. gov/ttn/oarpg/tlpgmhtnl), addresses

the substitution of NQ en ssions reductions for VOC em ssions
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reductions. The baseline enission inventory for determ ning the

requi red ROP reductions is specified as 1990.

The requirements for RFP under subparts 1 and 2, as
descri bed above, are the minimumrequired for an area. More
reductions may be necessary for attainnent within the
nonattai nment area or where the area contributes to a downw nd
area’ s nonattai nment problem Mreover, an upwi nd area that
contributes to nonattainnment in a downw nd area nay need nore
reductions in a shorter time in order for the downw nd area to
reach attainnent by its required attai nnent date.

2. Proposed features in general.

I n devel opi ng an approach for addressing the RFP
requi renents for the 8-hour ozone standard, we propose the
fol | owi ng:
—The sane baseline year would be used both to address growth (in
enm ssions, vehicle nmles traveled (VMI) or otherwise) and to
calculate the RFP target |evel
—Em ssions reductions from outside the nonattainment area up to
100 km for VOC and 200 km for NQ (and statewi de if under a

regi onal strategy) would be allowed consistent with EPA s
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exi sting Decenber 1997 interiminplenmentation policy for 1-hour

ozone NAAQS. “

—For areas classified under subpart 2, the ROP requirenents
specified in subpart 2 would apply, nanely a 15 percent VOC

em ssion reduction, accounting for growh, in the first 6 years
after the baseline year for noderate and above ozone

nonattai nment areas. In addition, for areas classified as
serious and above, the ROP provisions in subpart 2 require a VOC
or NQ, em ssion reduction of at |east three percent per year
averaged over each consecutive 3-year period beginning 6 years
after the baseline year (specified as under the 1990 CAAA).
Areas classified under subpart 2 as marginal, which are required
to attain 3 years following classification, are subject only to
such RFP as necessary to attain. W believe the periods for RFP
under subpart 2 for the 8-hour ozone NAAQS should run fromthe
date of the baseline year under subpart 2, and woul d be

equi val ent to the periods under the 1-hour ozone NAAQS. Thus,

the first 15 percent reduction would be required for the 6-year

“Menor andum of Decenber 29, 1997 from Richard D. W/ son
to Regional Administrators, Regions |I-X re: “Quidance for
| mpl ementing the 1-Hour Ozone and Pre-Existing PM, NAAQS.”
Located at URL:
http://ww. epa. gov/ttn/oarpa/tl/ menorandal/iig.pdf . The
di stances used resulted from FACA di scussions cited earlier and
general ly represent transport of 1 to 2 days.



http://www.epa.gov/ttn/oarpg/t1/memoranda/iig.pdf
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period starting fromthe | ast day (Decenmber 31) of the baseline

year and the first 3-year period for the subsequent three
percent per year em ssion reduction requirenent in serious areas
woul d begin 6 years after the last day (Decenber 31) of the
baseline year. The baseline issue is discussed in section 4

bel ow.

3. For subpart 2 areas, should the initial 15 percent RFP

requi renent be linmted to VOC enmi Ssions?

Currently, for many areas of the country, particularly in
the Eastern U.S. outside major nmetropolitan areas, there is a
greater need for NQ reductions rather than VOC reducti ons.
However, under the prescribed requirements of the CAA, NQ
substitution is only allowed for the post-1996 ROP requirenment
(three percent per year averaged over 3 years), not for the
initial 15 percent ROP requirenment. W are proposing 2 options
to address this issue.
a. Option 1. Continue to require 15 percent VOC reductions
within 6 years after the baseline year for all areas designated
nmoder ate and above for the 8-hour ozone NAAQS. After 6 years,
all serious and above areas would be required to achieve a nine
percent reduction in VOC and/or NQ enissions every 3 years,

i.e., an average of three percent per year.
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b. Option 2. For those areas that have approved 15 percent

pl ans for their 1-hour ozone SIPs, an additional 15 percent VOC
reduction is not necessary. Areas that are classified as

noder ate under the 8-hour standard that have already inplenented
their 15 percent plans under their 1-hour ozone SIPs would be
considered to have net the statutory 15 percent requirenment and
woul d be covered under the nore generic RFP requirenents of
subpart 1. Subpart 1 RFP requirenents are di scussed bel ow.
Areas that are classified as serious and above under the 8-hour
standard that have already inplenented their 15 percent plans
under the 1-hour ozone standard would have to include in their
SIPs an additional RFP plan that woul d achi eve an average of
three percent per year of VOC and/or NQ over each 3-year period
out to their attainment year. W recognize that it would be
difficult to submt a plan that provides for the first nine
percent emnission reduction within 3 years after nonattai nment
designation. Therefore, consistent with what Congress did under
section 182(b) (1), we propose to allow the first ROP increnent
to be averaged over 6 years. W propose that an area classified
serious or above submit its ROP plan within 2 years after
designation that provides for 18 percent em ssions reductions

(VOC and/or NQ) over the first 6 years fromthe baseline year
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and then subnit within 3 years after designation a ROP plan that

provi des nine percent em ssions reductions (VOC and/or NQ) over
each of the next 3-year periods until the area’s attai nnent
dat e.

Thi s option recogni zes previous efforts by areas that
subm tted 15 percent plans as required under the 1-hour ozone
NAAQS and provides flexibility to States to use a m x of NQ and
VOC reductions to neet the additional ROP/RFP requirenents. W
believe that the statute can be interpreted to require the
mandat ory 15 percent VOC reduction only once for a given area.
Once 15 percent VOC reduction requirenments have been nmet, an
area woul d actually have to achi eve greater em ssions
reductions, i.e., an average of three percent per year, but
coul d choose either VOC or NQ reductions as appropriate. W
prefer this second option because it provides nore flexibility
for the ROP plan to be consistent with the area’s needs in
attaining the standard.

c. Oher options that EPA considered. W considered other

options for addressing this issue that are not being proposed

here; discussion of them appears in a separate document,
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avail able in the docket.* However, we solicit comments on other

options and what possible rational es--legal and scientific—
m ght be used to justify those options.

4. \hat baseline year should be required for the enission

inventory for the RFP requirenent?

The baseline inventory for RFP (under subpart 2) is used
as the starting point for the determ nation of a target |evel of
em ssions for the future year RFP and as the baseline from which
creditabl e reductions are determned. W currently anticipate
desi gnating nonattai nnent areas in 2004. Under the
“Consol i dated Em ssions Reporting Rule” (67 FR 39602, June 10,
2002) revised em ssions inventories are required for the years
2002 and 2005; therefore, we propose to require use of the 2002
i nventory as the baseline inventory for the RFP requirement.
This woul d be the nost recently available inventory at the tinme
of designation. W recently issued a nmenorandum i dentifying

2002 as the anticipated enm ssion inventory base year for the SIP

“Addi ti onal Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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pl anni ng process to address the 8-hour ozone and the PM;

st andar ds. °

We considered other options for addressing this issue that
are not being proposed here; discussion of them appears in a
separ at e docunent, available in the docket.*

5. Should npderate areas be subject to prescribed additiona

REP requirenents prior to their attai nnent date?

For areas initially classified noderate and hi gher under
the 1-hour ozone standard, the baseline inventory was defined as
1990 in the CAA Anendnents of 1990. Therefore, the 6-year
period for the initial 15 percent ROP requirenent ended in the
same year as the attainnment date for noderate areas, viz., 1996
For areas classified noderate and hi gher under the 8-hour ozone
standard, however, we are proposing that the 15 percent ROP
target |evel of em ssions would be calculated for the 6-year

period after the 2002 baseline year, i.e., 2003-2008. Moderate

“Menor andum of Novenber 18, 2002, from Lydi a Wegman and
Peter Tsirigotis, “2002 Base Year Em ssion Inventory SIP
Pl anni ng: 8-hr Ozone, PM s and Regional Haze Programs.” This
docunent is available at the follow ng web site:
http://ww. epa. gov/ttn/oarpg/ neta. 442. 1. 2002basei nv. pdf .

“Addi tional Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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areas would be required to neet an attainnent date no later than

6 years after the area is designated nonattai nnent for the 8-
hour standard. |If the effective date of designation of

nonattai nment areas is, for instance, May 15, 2004, the

attai nnent date would be May 15, 2010. This |eaves
approximately a 1 %% year gap between the end of the 6-year
period for the 15 percent ROP requirement (i.e., Decenber 31
2008) and the attainment date. If we were to also require
noderate areas to obtain an additional three percent per year
reductions beyond 2008 for the 1 % additional years out to 2010,
the ROP requirenent would be nore than what we believe Congress
i ntended for noderate areas under subpart 2. Additional three
percent per year reductions were only required for serious and
hi gher classified 1-hour ozone nonattai nment areas. W are
proposing that the only specific ROP requirenment applicable for
noderate areas is the 15 percent VOC requirenment between the end
of 2002 and the end of 2008. However, section 172(c)(2) also
applies, requiring areas to neet RFP generally. Therefore, a
noderate area would still also have to provide any additiona

enm ssi ons reductions--VOC and/ or NO--needed to provide for
attainment by the area’s attainnment date. |In proposing this

approach, we are interpreting the subpart 1 RFP requirenent to
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mean that the area nmust achi eve whatever further reduction is

needed for attainnment in the remaining period prior to the
attai nnent date (2009 and 2010).

We are proposing that serious and higher classified areas
woul d need to provide in their SIPs an additional average of
three percent per year em ssion reduction over each subsequent
3-year period beyond the initial 6-year period through the
attai nnent year, consistent with what Congress specified in
section 182(c)(2)(B) of the CAA

6. Wat is the timng of the subm ssion of the ROP pl an?

Section 182(b) (1) requires that noderate and hi gher
classified areas submit their 15 percent ROP plans within 3
years after 1990. For the attai nnent dates under the 8-hour
ozone standard, we propose interpreting the CAA s | anguage
referring to the date of enactnent of the 1990 CAA Amendnments to
mean the date of designations for the 8-hour standard. If we
were to require the ROP plans to be submitted within 3 years
after their nonattai nnent designation date (i.e., in 2007 if we
designate in 2004), the plans would have to be inpl enented
within 1 year after submi ssion to ensure the 15 percent
enm ssions reductions are achieved by the end of the relevant 6-

year period (i.e., Decenber 2008). W believe this would likely
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not be sufficient time to ensure that the reducti ons woul d occur

by the required deadline. Therefore, we propose that the ROP
SIP be subnmitted within 2 years after nonattai nment

desi gnati on—nanely by 2006. This would provide for 2 years for
the State to develop and subnit its ROP plan, and another 2
years for the control measures to be inplenmented.

7. How should CAA restrictions on creditable neasures be

interpreted? Which national neasures should count as generating

em ssions reductions credit toward RFP requirenments?

Section 182(b)(1) contains provisions that limt
creditability toward neeting RFP for certain limted em ssion
reduction measures required prior to the enactnment of the CAA
Amendnments of 1990. W believe these specific restrictions
shoul d continue to apply for purposes of the 8-hour NAAQS as
written in the CAA. We believe that Congress intended to
prevent areas fromtaking credit for RFP only for those specific
measures that were already adopted and in place (or required to
be in place) prior to the date of enactnent of the CAA
Amendnments of 1990 (November 15, 1990). We believe that this
same | ogic holds true for the RFP requirenent as it applies to
the 8-hour ozone standard, nanmely preventing credit toward the

mandat ory RFP percent reductions for continuing reductions from
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those specific neasures cited in the CAA that were already

adopted and in place prior to the date of enactnent of the CAA
Amendrments of 1990. There is no indication in the CAA that this
excl usi on shoul d be changed. Congress nandated nany eni ssions
reductions in the 1990 CAA Amendnents with no indication that
they should not be credited to neeting RFP or attainnent of any
exi sting or revised NAAQS. Therefore, we are proposing that al
em ssions reductions that occur after the baseline em ssion

i nventory year fromall Federal and any other measures (not
otherwi se identified in section 182(b)(1)(D)) would be
creditable to the RFP requirement. For exanple, em ssions
reductions that occur after the 2002 baseline enission inventory
year that result fromthe Tier 2 and sulfur in gasoline rules
that were issued by EPA after the CAA Anendnents of 1990 are
creditable toward the RFP requirenent for the 8-hour ozone
standard. Another exanple of em ssions reductions that woul d be
creditable toward the RFP requirenment for the 8-hour ozone
standard woul d be VOC eni ssions reductions fromcertain MACT
standards that will not produce enissions reductions until after
the 2002 baseline; these would include several recently

pronmul gated MACT standards (such as those covering severa

surface coating operations) and al so antici pated MACT st andards
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that are expected to be promulgated in the sumer of 2003.

Qobvi ously, reductions that occur prior to the baseline year
woul d be incorporated into the baseline and could not be
credited.

8. For areas covered by subpart 1 instead of subpart 2, how

should the RFP requirenent be structured?

As described above, the RFP requirenment under subpart 1 is
nore general than that under subpart 2, and EPA thus has nore
flexibility in determ ning what RFP neans under subpart 1. For
instance, the State may rely on em ssions reductions of VOC or
NQ, or a conbination of both to neet its RFP requirement.
However, we are also m ndful of the need for ensuring equity
between areas with simlar 8-hour ozone probl ens covered under
subpart 1 and those covered under subpart 2. W are proposing
rules for three kinds of areas: (a) Areas with attainnent dates
3 years or less after designation; (b) Areas with attai nment
dates between 3 and 6 years after designation; and (c) Areas
with attai nment dates beyond 6 years after designation. Note
that the CAA requires that attai nnent dates for areas subject
only to subpart 1 be no longer than 10 years after designation

a. Areas with attainment dates 3 vears or | ess after

designation. W propose a RFP requirenment for these areas
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simlar to that for areas under subpart 2 that are classified as

margi nal .  Such an area would not be subject to a separate RFP
requi renment, but would have to attain the standard by its
attai nnent date.

b. Areas with attai nnent dates between 3 to 6 years after

designation. These areas would have attainnent dates similar to
subpart 2 areas classified as noderate. W propose two options
for these areas

(i) Option 1. This option would require the RFP plan to be
submtted with the attainnent denonstration within 3 years after
designation of the nonattai nnent area. The SIP would have to
show that all em ssions reductions needed for attainment would
be i nplemented by the attai nment date. This situation would
occur, for exanple, for an area with a base year inventory of
2002, designation in 2004, a required attai nment SIP subm ssion
date of 2007 and an attai nnent date of 2010. Where areas have
only 3 years after SIP subm ssion before attainment, this option
recogni zes that there may be only a short anount of tine

avail abl e to achi eve any specified em ssions reduction beyond
that needed to denonstrate attai nment and therefore woul d not

require a showi ng that a specified anount of em ssion reductions
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occur between the time of SIP subm ssion and the attai nnment

dat e.

(ii) Option 2. This option would require these areas to be
treated in a manner simlar to subpart 2 areas classified as
noderate. The RFP SIP would have to provide for a 15 percent
em ssion reduction fromthe baseline year within 6 years after
t he baseline year. The RFP SIP would have to be subnmitted
within 2 years after designation. However, since the area is
subj ect only to subpart 1, NQ emni ssions reductions could be
substituted for sone or all of the 15 percent reduction

requi rement, consistent with EPA's NQ substitution policy.*
Al so, we are soliciting conment on whether a percentage other
than 15 percent should be required as the m ninum Additiona
nmeasures that would provide the remaining portion of the

em ssions reductions needed for attai nnent would have to be
submitted with the area’s attainment denonstration within 3
years after designation.

c. Areas with attai nment dates beyond 6 vears after

designation. These areas are simlar in attainnent dates to

areas classified under subpart 2 as serious or higher. W are

YNQ, Substitution Gui dance. Decenber 15, 1993; avail able
at http://ww. epa. gov/ttn/oarpg/tlpgm htm
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proposi ng that the RFP plan show i ncrenents of progress fromthe

basel i ne em ssion inventory year out to the attainment date.

The RFP SIP would first have to provide for a 15 percent

em ssion reduction fromthe baseline year within 6 years after
the baseline year. The 15 percent RFP SIP would have to be
submitted within 2 years after designation. However, since the
area is subject only to subpart 1, NQ eni ssions reductions

coul d be substituted for some or all of the 15 percent reduction
requi renent, consistent with EPA's NQ substitution policy.

Al so, we are soliciting coimment on whether a percentage other
than 15 percent woul d be nore appropriate. Then, for each
subsequent 3-year period out to the attainment date, another RFP
SIP woul d have to provide for an additional increnent of
progress no |l ess than the amount of enissions reductions that
woul d be proportional to the tinme between the end of the first

i ncrenent (in 2008) to the attai nment date. This second RFP SIP
woul d have to be subnitted at the same tine as the attai nment
denonstration, namely within 3 years after designation.

9. How should the RFP requirenents be inplenented for areas

desi gnated for the 8-hour ozone standard that entirely or in

part enconpass an _area that was designated nonattai nnment for the

1- hour ozone st andard?
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We are proposing the follow ng approach to address this

i ssue. Develop a new baseline and new ROP/ RFP emi ssi on
reduction targets for the entire 8-hour standard nonattai nnent
area (the old 1-hour standard nonattainnent area and the newy
added portion of the 8-hour standard nonattai nment area).

Em ssions reductions from measures in the 1-hour ozone SIP that
are achi eved after the 8-hour ozone NAAQS baseline year could
count (subject to creditability restrictions as di scussed above
in this proposed rul emaki ng) toward neeting the RFP requirenent
for the entire 8-hour area.

Thi s approach woul d set a ROP target for the entire 8-hour
ozone nonattai nment area. The State would have to ensure that
the target is at |east as stringent as the 1-hour ROP/ RFP
target, thus ensuring no backsliding on the 1-hour NAAQS
requi renents. Under this approach, the new ROP/ RFP target for
the 8-hour standard woul d replace the previous 1-hour ozone
target (while ensuring that, at a mininmm the enissions
reductions required to neet the old target are net). For
exanpl e, the 1-hour ozone NAAQS nonattai nnment area may conprise
four counties and have a target level for one future RFP
i ncrenment of 350 tons/day of VOC and 300 tons/day of NQ. The

8- hour ozone nonattai nment area nmmy conprise the initial 1-hour
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ozone standard nonattai nnent area and two nore counties. The

target for the same increnent period for the entire six county
nonattai nnment area may now be, for instance, 400 tons/day of VOC
and 350 tons/day of NQ (assuming that these emni ssion reductions
were consistent with the attai nnent denonstration).

We considered another option for this issue. This option,
whi ch is not being proposed, is discussed in a separate docunent
avail abl e in the docket.*

10. WIIl EPA's “Clean Data Policy” continue to apply under the

8- hour standard for RFP?

We issued a clean data waiver policy on May 10, 1995,
which allows EPA to deternine that an area has attained the
standard and that certain requirenents (e.g., RFP) will not

apply so long as the area remains in attainment.* W propose

“Addi ti onal Options Considered for “Proposed Rule to
| mpl enent the 8-Hour Ozone National Anbient Air Quality
Standard.” U.S. Environnental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.

“‘“Menor andum of May 10, 1995, “RFP, Attai nnment
Demonstrati on, and Rel ated Requirenents for Ozone Nonattai nnment
Areas Meeting the Ozone National Anmbient Air Quality Standard,”
fromJohn S. Seitz, Director, Ofice of Air Quality Planning and
Standards. Avail able at:
http://ww. epa. gov/ttn/oarpg/tl/ nmenoranda/cl eanl5. pdf.
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that this policy would renmain effective under the 8-hour ozone

NAAGS.

11. How will RFP be addressed in Tribal areas?

As nentioned el sewhere in this proposed rul enaki ng, the
TAR provides the Tribes with the ability to develop TIPs to
address the NAAQS. However, it also provides the Tribes with
flexibility to develop these plans in a nodular way, as |long as
the elements of their TIPs are “severable.” For exanple, each
TI P submi ssion nust include a denonstration that the Tribe has
authority to develop and run its program the ability to enforce
its rules, and the capacity and resources to inplenent the
programit adopts. However, the nodul ar approach provided for
Tribes in the TAR allows the TIP to address a particul ar problem
on the reservation. Therefore, it may include one or two
sour ce-specific requirements but may not include provisions for
RFP and other SIP requirenents. W wll review and approve
these TIPs as a step in addressing an overall air quality plan
to achieve health and environnmental goals. |In addition, a Tribe
may | ater add other elenents to the plan, or EPA may be
obligated to step in to fill air quality gaps. In approving the

TIPs, we will ensure that they will not interfere with the
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overall air quality plan for an area when Tribal |ands are part

of a multi-jurisdictional area.

Because many of the nonattainnent areas will include many
jurisdictions, including both Tribes and States, it is inportant
for Tribes and States to work together wherever possible to
coordi nate their planning efforts.

12. How will RFP targets be cal cul at ed?

We propose a nethodol ogy for the cal cul ati on of ROP target
| evel s of enmissions that is based on the nmethod devel oped for
t he CAA Amendnents of 1990, while taking into account our
interpretation of CAA restrictions on creditable em ssions and
on our proposal to use the 2002 inventory as the baseline
i nventory for the ROP requirenent. The CAA Anendnents of 1990
specifies four types of nmeasures that were not creditable toward
the 15 percent RFP requirenent. These were:
(1) Any neasure relating to nmotor vehicle exhaust or evaporative
em ssions promrul gated by the Adm nistrator by January 1, 1990;
(2) Regul ations concerning Reid Vapor Pressure that woul d go
into effect in 1992;
(3) State regulations subnmitted to correct deficiencies in

exi sting VOC RACT regul ations or previously required RACT rules;
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(4) State regulations subnmitted to correct deficiencies in |I/M

prograns.
These four types of nmeasures were all expected to result in a
decrease in em ssions between 1990 and 1996. O these four
types of measures, RACT and |/ M program corrections and the 1992
Rei d vapor pressure (RVP)requirements were conpletely in place
by 1996 and therefore are already accounted for in the 2002
baseline. As a result, they would produce no additiona
reducti ons between 2002 and 2008 or |ater milestone years.
However, the pre-1990 Federal Mdtor Vehicle Contro
Program (FMVCP) will continue to provide benefits during the
first two decades of the 21* century as renmining vehicles
nmeeting pre-1990 standards | eave the vehicle fleet. Because
t hese benefits are not creditable for ROP purposes, in order to
calculate the target |evel of em ssions for ROP nil estone years
(i.e., 2008, 2011, etc.), States nmust first calculate the
reductions that would occur over these years as a result of the
pre-1990 FMWCP. W propose the followi ng nmethods to properly
account for the non-creditable reductions when cal cul ati ng ROP
targets for the 2008 and |l ater ROP nil estone years.
Met hod 1: For areas that nmust neet a 15 percent VOC reduction

requi renment by 2008:
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(1) Estimate the actual anthropogenic base year VOC

inventory in 2002 with all 2002 control prograns in place.
(2) Using the sane highway vehicle activity inputs used to
cal cul ate the actual 2002 inventory, run MOBILE6 for 2002
and for 2008 with all post-1990 CAA neasures turned off.
This is acconplished using the NO CLEAN AIR ACT command as
described in the MOBILE6 User’s Cuide. Any other |oca
inputs for I/M prograns should be set according to the
program that was required to be in place in 1990. Fue

RVP shoul d be set at 9.0 or 7.8 depending on the RVP
required in the local area as a result of fuel RVP
regul ati ons promrul gated in June, 1990.

(3) Calculate the difference between 2002 and 2008 VOC
em ssion factors and nultiply by 2002 VMI. The result is
the VOC enissions reductions that will occur between 2002
and 2008 without the benefits of any post-1990 CAA
neasures. These are the non-creditable reductions that
occur over this period.

(4) Subtract the non-creditable reductions calculated in
step 3 fromthe actual anthropogenic 2002 inventory

estimated in step 1.
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(5) Reduce the VOC inventory calculated in step 4 by 15

percent. The result is the target |evel of VOC em ssions
in 2008 in order to nmeet the 2008 ROP requirenent. The
actual projected 2008 inventory with all control measures
in place and including projected 2008 growth in activity
nmust be at or lower than this target |evel of em ssions.
Met hod 2: For areas that qualify under option 2 of section 3
above and nust neet an 18 percent VOC enission reduction
requi renent by 2008 with NQ substitution allowed, follow ng
EPA’ s NQ, Substitution Gui dance:
(1) Estimate the actual anthropogenic base year inventory
in 2002 with all 2002 control prograns in place.
(2) Using the sane hi ghway vehicle activity inputs used to
cal cul ate the actual 2002 inventory, run MOBILE6 for 2002
and for 2008 with all post-1990 CAA neasures turned off.
This is acconplished using the NO CLEAN AlR ACT command as
described in the MOBILE6 User’'s Guide. Any other |oca
i nputs for I/M prograns should be set according to the
program that was required to be in place in 1990. Fue
RVP should be set at 9.0 or 7.8 depending on the RVP
required in the local area as a result of fuel RVP

regul ati ons promul gated in June, 1990.
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(3) Calculate the difference between 2002 and 2008 VOC

em ssions factors and nultiply by 2002 VMI. The result is
the em ssions reductions that will occur between 2002 and
2008 without the benefits of any post-1990 CAA neasures.
These are the non-creditable reductions that occur over
this period.
(4) Subtract the non-creditable reductions calculated in
step 3 fromthe actual anthropogenic 2002 inventory
estimated in step 1.
(5) Reduce the inventory calculated in step 4 by 18
percent. The result is the target level of emissions in
2008 in order to neet the 2008 ROP requirement. The
actual projected 2008 inventory with all control measures
in place and including projected 2008 growth in activity
must be at or lower than this target |evel of em ssions.
Method 3: For all areas that nust neet an additional reduction
VOC requirenment of 9 percent every 3 years after 2008 with NQ
substitution allowed, follow ng EPA"s NQ Substitution Gui dance.
Each subsequent target |evel of em ssions should be cal cul ated
as an emi ssions reductions fromthe previous target.
(1) Using the same highway vehicle activity inputs used

to calculate the actual 2002 inventory, run MOBILE6 for
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2008 (previously done in step 2 above) and 2011 with al

post-1990 CAA neasures turned off. This is acconplished
usi ng the NO CLEAN Al R ACT conmand as described in the
MOBI LE6 User’s Guide. Any other local inputs for |/ M
programs shoul d be set according to the programthat was
required to be in place in 1990. Fuel RVP should be set
at 9.0 or 7.8 depending on the RVP required in the |oca
area as a result of fuel RVP regulations promulgated in
June, 1990.

(2) Calculate the difference between 2008 and 2011

enm ssion factors and multiply by 2002 VMI. The result is
the emi ssions reductions that will occur between 2008 and
2011 without the benefits of any post-1990 CAA neasures.
These are the non-creditable reductions that occur over
this period.

(3) Subtract the non-creditable reductions calculated in
step 2 fromthe 2008 target |evel of enissions calcul ated
previously.

(4) Reduce the inventory calculated in step 3 by 9
percent. The result is the target level of enissions in
2011 in order to nmeet the 2011 ROP requirenment. The

actual projected 2011 inventory with all control measures
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in place and including projected 2011 growth in activity

nmust be at or lower than this target |evel of em ssions.

J. Are contingency neasures required in the event of failure to

neet a mlestone or to attain the 8-hour ozone NAAQS?

1. Background

Under the CAA, nonattainnent areas nmust include in their
SI Ps contingency measures consistent with section 172(c)(9).
However, section 182(a) expressly exenpts areas classified as
margi nal fromthis obligation. States with ozone nonattai nnment
areas classified as nmoderate and above nust include contingency
measures in their SIPs consistent with sections 172(c)(9) and
182(c)(9). Contingency neasures are additional controls to be
i mpl enented in the event the area fails to neet a RFP nil estone
or fails to attain by its attainnment date. These contingency
measures nmust be fully adopted rules or measures which are ready
for inplementation quickly upon failure to neet nil estones or
attainnment. The SIP should contain trigger mechanisns for the
conti ngency measures, specify a schedule for inplenentation, and
i ndicate that the neasures will be inplenmented w thout
significant further action by the State or EPA. Additiona
background i nformati on concerning the CAA contingency neasure

provi sions appears in the General Preanble of April 16, 1992 (57
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FR 13510- 13512 and 13520); and Section 9.2 of “Guidance for

Gowth Factor, Projections, and Control Strategies for the 15
percent Rate-of-Progress Plans” (EPA-452/R-93-002), March 1993.

The gui dance indicates that States should adopt and submnit
contingency neasures to provide a three percent enission
reduction (beyond what is needed for attainnent or the ROP
requi renent) for noderate and above ozone areas, which EPA
concludes is generally acceptable to offset emission increases
while States are correcting their SIPs.

Al so, EPA gui dance suggests that contingency nmeasures that
a State adopted for purposes of the 15 percent ROP requiremnent
may be used as the contingency neasures for any post-1996 3-year
requi renents for RFP, provided they have not been triggered and
used as contingency neasures for the 15 percent plan. See
Section 5.6 of “Guidance on the Post 1996 Rate-of-Progress Plan
(ROP) and Attai nnent Denonstration” (corrected version of
February 18, 1994). Furthernore, Federal neasures that result
in additional em ssion reductions beyond those needed for
attainment or ROP in an area could serve as contingency measures
for a failure to attain or nmeet the ROP requirenments. The EPA
has approved the use of Federal neasures as part of contingency

nmeasures in several EPA actions approving 1-hour ozone SIPs (62
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FR 15844, April 3, 1997), (62 FR 66279, Decenber 18, 1997), and

(66 FR 30811, June 8, 2001), (66 FR 586 and 66 FR 634, January

3, 2001).
2. Proposa

For the 8-hour ozone standard, we intend to continue to
observe its existing policies regarding contingency neasures for
areas covered under subpart 2. Areas that are nonattai nment for
the 8-hour ozone standard that have unused adopted contingency
measures for the 1-hour ozone NAAQS nay use those neasures as
appropriate as contingency neasures for the 8-hour ozone NAAQS
For areas covered under subpart 1, we will provide additional
gui dance on the contingency neasure requirenent, but it is
likely that it will be patterned after the subpart 2
requirenent.

K. What requirenents should apply for RACM and RACT for 8-hour

ozone nonattai nnent areas?

1. Background

Subpart 1 of part D includes general requirenents for al
desi gnat ed nonattai nment areas, including a requirenent that a
nonattai nment plan provide for the inplenmentation of all RACM as
expeditiously as practicable, including such reductions that may

be obtai ned t hrough RACT. Most areas desighated nonattai nnent
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for the 1-hour ozone standard are al so subject to the

requi renents of subpart 2 of part D, including its detailed
control neasure provisions. Under subpart 2, RACT requirenents
for ozone nonattai nnent areas apply independent of the em ssions
reductions needed to attain the standard. The RACT requirenents
al so apply in attainment areas within the current ozone
transport region (OTR) (or any additional OTR that EPA nmay
establish under the CAA), regardl ess of the emnissions reductions
needed to attain. The RACT requirenent applies to both ozone
precursors-—-NQ and VOC. Since 1990, we have issued gui dance on
the RACT requirenents in subpart 2. Prior to enactnment of the
CAA Amendments of 1990, EPA al so issued detail ed gui dance on
RACT for ozone nonattai nment area SIPs.® This guidance

conti nues to be rel evant.

%40 CFR part 52, State Inplenentation Plans; General
Preanble for the Inplenmentation of Title | of the Clean Air Act
Amendnents of 1990; Proposed Rule. April 16, 1992. (57 FR
13498); 40 CFR part 52, State Inplenentation Plans; Nitrogen
Oxi des Suppl enment to the General Preamble; Clean Air Act
Amendnents of 1990; Inplenmentation of Title |I; Proposed Rul e.
Novenber 25, 1992. (57 FR 55620).

| ssues Relating to VOC Regul ati on Cutpoints,
Defi ci enci es, and Devi ations—Clarification to Appendi x D of
Novemnber 24, 1987, Federal Register.” Ozone/ Carbon Monoxide
Program Branch, Air Quality Managenent Division, Ofice of Ar
Quality Planning and Standards, U.S. Environnental Protection
Agency. May 25, 1988; Federal Reqgister of Novenmber 24, 1987,
Appendi x D (52 FR at 45105).
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El sewhere in this proposed rul emaki ng, we are proposing

one option for classifying 8-hour ozone nonattai nnent areas in
whi ch some areas woul d be subject to the requirenments of subpart
1. Unlike subpart 2, which contains detailed requirenents
regardi ng the adoption of RACT, subpart 1 contains only a
general provision which requires that SIPs for nonattai nment
areas provide for RACM including RACT. See CAA section
172(c)(1). Because RACT is a control technology requirenent, it
i s sonmewhat independent of the need to denpbnstrate attai nment or
RFP. In the period prior to enactnent of the 1990 CAA
Amendnments, only the general requirenments for RACM and RACT

exi sted, and EPA had issued CIGs to provide presunptive norns
for RACT for VOC controls for States to follow in adopting RACT
for ozone nonattai nment areas. In 1990, Congress
institutionalized this requirement for NQ and VOC (as ozone
precursors) in subpart 2, and enphasi zed the role of CTGs and
EPA' s pre-1990 gui dance for ensuring that RACT rul es thensel ves
wer e adequately structured to ensure they would be effective and
enforceable. For instance, ozone nonattai nment areas classified
as margi nal or higher that had a previous obligation to submt
corrections to their VOC RACT rules were required to conplete

and submt those corrections within 6 nonths after the date of



201
classification. See CAA section 182(a)(2)(A). However, the

1990 CAA Amendnents did not require nmargi nal areas to adopt any
RACT rules if they did not have a pre-1990 obligation to do so0.%
Al so, the anended CAA required EPA to issue CTGs for

certain VOC sources by Novenber 15, 1993. See CAA section
183(a) and (b). Simlarly, the EPA was required to issue
alternative control techniques (ACT) docunents for additiona
categories of VOC and NQ. See CAA section 183(c). The ACT
docunents are intended to help States in naking RACT

det erm nati ons.

2. Proposed approach for RACT in general for areas covered

under subpart 2

We are proposing that the RACT requirenent for areas
covered under subpart 2 apply as specified in subpart 2. Thus,
areas classified as margi nal that had a pre-1990 obligation for
RACT woul d continue to have that obligation. Areas classified

as noderate and above woul d be required to adopt RACT for the

2The exception to this rule is that States in the OIR are
also required for all areas in the State to adopt RACT rules for
all sources covered by a CTG and all other major sources of NQ
or VOC regardl ess of their nonattai nment classification. See
CAA section 184(b).
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categories covered by the CTG s that EPA has issued and to adopt

non- CTG RACT neasures for major sources.®

3. Proposed approach for RACT in general for areas covered only

under subpart 1

We are proposing two alternative options for addressing
RACT for areas covered under subpart 1.

a. Option 1: Treatnent of RACT sinmilar to subpart 2 areas

Based on the provisions of the CAA described above and the
apparent differences in treatnent regardi ng RACT between
mar gi nal and ot her areas, we propose to interpret the CAAin a
manner simlar to that under subpart 2 by requiring areas
covered under subpart 1 to face different RACT requirenents
based on the nmagnitude of the ozone problem This proposal has
t he advantage of mninizing sone of the apparent inequities that
m ght exi st under the classification option (discussed el sewhere
in this proposed rul emaking) in which sone areas are covered

under subpart 1 and others under subpart 2.

(i) Areas simlar to nmarginal areas. Those 8-hour

nonatt ai nment areas covered only under subpart 1 that have an

*Not e that under the anti-backsliding provisions proposed
above, any portion of an area classified nmargi nal under the 8-
hour standard that was classified noderate or higher under the
1-hour standard would al so have a continui ng RACT requirenment
fromits classification as noderate or higher
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ozone problemthat is simlar in degree to that of a margina

area woul d be subject to the sane RACT requirement as areas
classified as margi nal under subpart 2. These areas would be
defined as those whose 8-hour ozone design value at the tinme of
desi gnation/cl assification would have placed themin the
mar gi nal classification if they had been subject to subpart 2
(i.e., areas that have an 8-hour design value of |ess than 0.092
ppm (See el sewhere in this proposed rul emaki ng under the
section concerning classification.) Simlarly, if we adopt the
incentive feature proposed in the classification section, and a
subpart 1 area with a design value of 0.092 ppmor greater can
denmonstrate that it will attain within 3 years after

designation, then it would be subject to the sanme RACT

requi renent as applies to margi nal areas under subpart 2. As
noted in the background of this section, the 1990 CAA Anmendnents
did not require marginal areas (with the exception of those

|l ocated in the OTR) to adopt any RACT rules if they did not have
a pre-1990 obligation to do so. Marginal areas that had a pre-
1990 obligation for RACT were required to perform any
corrections to those rules that we had previously identified.

(ii) Areas simlar to noderate and higher-classified areas.

Those 8- hour nonattai nment areas covered under subpart 1 that
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have an ozone problemthat is simlar in degree to that of a

noderate or higher-classified area would be subject to the sane
RACT requirenents as those that apply in subpart 2 for noderate
and above areas. These areas would be defined as those whose 8-
hour ozone design value at the tinme of

desi gnation/cl assification would have placed themin the
noderate or above classification if they had been subject to
subpart 2. As proposed el sewhere in this proposed rul emaki ng,
this woul d mean areas that have an 8-hour design value of 0.092
ppm or greater that are not able to denonstrate attai nment
within 3 years after designation.

b. Option 2: Alternative treatnent for RACT under subpart 1.

This option is sinmlar to the approach we proposed in our
Novenber 17, 1998 draft inplenentation guidance.® At the tine,
we stated that we believed we had authority under subpart 1 to
apply an interpretation for RACT for ozone nonattai nment areas
for the 8-hour NAAQS that was similar to the Agency’'s policy for
pol lutants ot her than ozone. Under that interpretation and this

option, for the 8-hour ozone NAAQS, if the area is able to

*Pr oposed | npl enentati on CGui dance for the Revised Ozone
and Particulate Matter (PM National Anmbient Air Quality
St andards (NAAQS) and the Regional Haze Program Novenber 17,
1998. Found at: http://ww. epa. gov/ttn/oarpg/tlpgmhtn.
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denonstrate attai nment of the standard as expeditiously as

practicable with em ssion control neasures in the SIP, then RACT
will be met, and additional measures would not be required as
bei ng reasonably avail abl e.

c. Orzone transport regqions. In addition, all areas of the OIR

are required to adopt NQ and VOC RACT requirements, regardless
of their attainment classification.® O course, these areas
were already required to submit RACT rules for purposes of the
1- hour standard.

4. Proposed approach for previous source-specific npjor source

RACT determ nations

Section 182(b)(2)(C) requires SIPs in noderate and hi gher
classified areas to provide for RACT for nmjor stationary
sources of VOC that are not covered by CTGs. Section 182(f) (1)
provided that this requirenment also apply to major sources of
NO. Many areas subject to the major source RACT requirenent
under the 8-hour ozone standard woul d have previously addressed
the RACT requirement with respect to the 1-hour ozone standard.
Thi s includes the non-CTG mgj or source VOC RACT requirenment and
the NQ, maj or source RACT requirenent. For exanple, mngjor

sources located in States of the OTC were subject to the NQ

*See CAA section 184(b).
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RACT requirenent in the md-1990s. W believe that, in nmany

cases, a new RACT determ nation under the 8-hour standard would
call for installation of simlar control technol ogy as the
initial RACT determ nation under the 1-hour standard because the
fundanental control techniques are still applicable. |n other
cases, a new RACT analysis could deternmine that better
technol ogy has becone avail abl e and sonme additional enissions
reductions are achievable. The cost per ton of NQ renpved
associated with installing a second round of RACT controls is
likely to be high in many cases due to the relatively smal
anount of additional NQ em ssion reductions expected. In these
cases, the additional costs associated with the replacement of
the existing RACT controls may be an unnecessary burden, given
the smal|l emni ssions benefit potential. |In contrast, a RACT
anal ysis for uncontrolled sources would be nuch nore likely to
find that cost-effective controls are avail abl e.

Therefore, in portions of 8-hour ozone nonattai nment areas
where mmj or sources or source categories were previously
revi ewed and controls subsequently applied to neet the RACT
requi renent under the 1-hour standard, we propose that States
may choose to accept the initial RACT analysis as neeting the

RACT requirenents for the 8-hour program and need not submit a



207
new RACT SIP. At the tine the State submts its attai nnent

denonstration, it should subnmit a certification that it
previously met the RACT requirenment as part of its SIP revision
We al so propose that a RACT deternination would be necessary for
maj or sources in any portion of the 8-hour nonattai nnent area
that was not subject to an initial RACT program under the 1-hour
standard. Furthernore, in cases where the initial RACT analysis
under the 1-hour standard for a specific source or source
category concluded that no additional controls were necessary,
we propose that a new RACT deternination is required. The new
RACT determ nation is needed to take into account that newer,
cost-effective control neasures nay have becone avail able for
sources that were not previously regulated. Thus, the State
needs to reassess whether controls should be required. In
addi ti on, any major VOC or NQ source that exists at the tine of
final rul emaking on inplenmentation of the 8-hour ozone standard
but that did not exist during a previous RACT determ nation nust
be subject to a RACT determ nation as part of the SIP for the 8-
hour ozone standard.

5. Proposed approach for NO_RACT determinations in areas

affected by the NO_SIP Call
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Al States submitting SIP revisions to neet the NQ SIP

Call (COctober 27, 1998, 63 FR 57356) have elected to require

| arge boilers and turbines to conply with an em ssions cap-and-
trade program consistent with EPA s nodel cap-and-trade rule.

As a result, all these sources are already subject to stringent
control requirenments. As described below, these sources
collectively achieve nore em ssions reductions than would be
requi red by application of RACT requirenments to each source.
Therefore, where a nonattainnent area is located in a State with
an EPA- approved cap-and-trade program EPA proposes that sources
subj ect to the cap-and-trade program already nmeet the NQ RACT
requi renents.

In previously issued guidance concerni ng NQ RACT for
boi |l ers and turbines, EPA indicated that NQ RACT for certain
types of electricity generating units (EGUs) is equivalent to
the title IV requirements and is the nost effective |evel of
conmbusti on nodification reasonably avail able (NQ Genera
Preanbl e at 57 FR 55625). |n subsequent guidance, EPA further

i ndi cated that NO RACT shoul d generally be expected to achieve
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approxi mately 30-50 percent reduction fromuncontrolled |evels.*®

Large boilers and turbines subject to the NQ SIP Call cap-
and-trade program are expected to achi eve nmuch greater em ssions
reductions than these NQ RACT levels. The NQ SIP Call base
case assunes EGUs nmeet the title |V and/or RACT requirenments.

In the NQ SIP Call control case, EGUs are expected to achieve a
64 percent reduction beyond the base case requirenents (65 FR
11225). Thus, these EGUs are expected to reduce em ssions by
far greater anpunts than would be required by a RACT program
Furthernore, the EGU em ssions reductions conmprise nearly 85
percent of the overall emissions reductions resulting fromthe
NO, SIP Call. The non-EGUs subject to the States’ cap-and-trade
program are expected to achieve a 60 percent reduction from
uncontrolled levels (63 FR 57402). These non-EGU reductions are
clearly beyond the 30-50 percent expected froma RACT program

Because the NQ SIP Call is a narket-based program there
may be a few units that choose to neet those requirenents sinply

by em ssions trading, even though the vast majority of units

% Menorandum of March 16, 1994, from D. Kent Berry re:
“Cost-Effective Nitrogen Oxi des (NQ) Reasonably Avail abl e
Control Technol ogy (RACT).” U.S. Environnental Protection
Agency, Research Triangle Park, North Carolina.
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affected by the NQ SIP Call will install controls. In any

nonattai nnent areas where this is the case, EPA believes that
the overall enission reductions fromsources in the NQ SIP Cal
cap-and-trade programwi ||l achieve nore enissions reductions in
the nonattai nnent area than would application of RACT to each of
t hose units.

In summary, the |level of em ssions reductions required by
the NQ SIP Call is far greater than the | evel of reductions
achi eved by controls we have deternmned to be NQ RACT.

Theref ore, EPA believes the sources that conply with the NQ SIP
Call cap-and-trade program nmeet NQ RACT requirenents.

Accordi ngly, EPA proposes that the State need not performa NQ
RACT anal ysis for sources subject to the State’'s em ssion cap-
and-trade program where the cap-and-trade program has been
approved by EPA as neeting the NQ SIP Call requirenments and
need not submt a new NQ RACT SIP for those sources. The EPA
invites comrent on this approach

As described in section 4, proposed approach for previous
sour ce-speci fic major source RACT determ nations, States would
need to make a RACT deternination for nmajor sources not subject
to the cap-and-trade program However, in cases where States

have adopted controls consistent with the NQ SIP Call for
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cement kilns (i.e., 30 percent reduction), the State may choose

to accept the NQ SIP Call requirenents as neeting the NQ RACT
requirenents for the 8-hour standard and need not submt a new
NO, RACT SIP for those sources. As part of the NQ SIP Call, EPA
determ ned that highly cost-effective controls for cement kilns
wi |l achieve a 30 percent reduction and that many cement plants
inthe SIP Call region inplenmented such controls in State RACT
prograns (63 FR 57418). In its RACT SIP submission, the State
shoul d identify the cenent plants that are subject to NQ SIP
Call controls and that, therefore, already neet RACT.

In addition, through the NQ SIP Call or other prograns
(e.g., NSR) States may have adopted control measures for
specific NQ sources that equal or exceed RACT requirenents.

For these sources, States may choose to subnmt, as part of its
NO, RACT SIP revision, docunentation that the previously adopted
control neasure neets the RACT requirenment, where applicable.
Finally, in developing the NQ SIP Call, States may have

consi dered control neasures for sources not in the cap-and-trade
program —or may consider additional sources in responding to the
second phase of the NQ SIP Call. The EPA' s NQ RACT gui dance
(NQ, General Preanble at 57 FR 55625) encourages States to

devel op RACT progranms that are based on “areaw de average
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em ssion rates.” Thus, States can subnmt a denpbnstration as

part of their RACT subnittal show ng that the wei ghted average
em ssion rate from sources in the nonattai nment area subject to
RACT—-i ncl udi ng sources reducing enissions to nmeet the NQ SIP
Call requirenents— neet RACT requirenents

It should al so be noted that this proposal in no way
limts States’ discretion to require beyond- RACT NQ reductions
fromany source (including NQ SIP Call sources) in a planto
denonstrate attainnent of the health-based ozone standards. In
certain areas, States nmmy choose to require NQ controls based
on nore advanced control technol ogies to provide for attainnent
of the ozone standards.

As stated in section 3, above, we are proposing an
alternative option for RACT under subpart 1. In this option,
areas that are able to denonstrate attai nment of the 8-hour
standard as expeditiously as practicable with the contro
measures in their SIP would be considered as having net RACT.

6. Proposed approach for NO_as an ozone precursor

In addition to the issue regarding the nature of the RACT
rul es that apply under subpart 1, another issue concerns the

pollutants (precursors) to which the RACT rules apply. Although
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NQ, has | ong been recogni zed as a precursor to ozone” and

several national rules® have been pronulgated to control NQ for
pur poses of hel ping attain the ozone standard, subpart 1 does
not specifically address either NQ or VOC, but rather RACT in
general. W propose to clarify this by recogni zing both NQ and
VOCs as precursors to ozone and to require NQ and VOC RACT
under subpart 1. This is consistent with the application of
RACT under subpart 2. Under section 182(f) (in subpart 2), a
wai ver from NQ RACT is possible under certain circunstances
(the waiver provision is discussed el sewhere in this proposed
rul emeki ng) for areas subject to subpart 2. W are proposing to
all ow areas subject to subpart 1, to seek a waiver consistent
with the tests set forth in section 182(f).

7. Proposed approach for RACM

For exanple, the 1991 National Acadeny of Sciences report
entitled Rethinking the Ozone Problemin Urban and Regional Air
Pol lution recommends that “To substantially reduce Q [o0zone]
concentrations in many urban, suburban, and rural areas of the
United States, the control of NQ emi ssions will probably be
necessary in addition to, or instead of, the control of VCCs.”

®For exanple, NQ SIP Call (published October 27, 1998),
Tier 2/ Gasoline Sulfur regulations (published on February 10,
2000); and Control of Enissions of Air Pollution from 2004 and
Later Model Year Heavy-duty Hi ghway Engi nes and Vehicles
(publ i shed October 6, 2000).
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We have al so issued gui dance for inplenmenting the RACM

provi sions of the CAA that interprets those provisions to
require a denonstration that the State has adopted al

reasonabl e measures to neet RFP and attai nment as expeditiously
as practicable and thus that no additional neasures that are
reasonably available will advance the attai nment date or
contribute to RFP for the area.® The RACMrequirement, which is
set forth in section 172(c) (1) of the CAA applies to al

nonattai nnent areas that are required to submit an attai nment
denonstration, whether covered under only subpart 1 or also
subpart 2.

8. Proposed subnission date for RACT and RACM requirenents

We are proposing that the SIP provisions for RACT for a

nonattai nment area—regardl ess of whether the area is covered

*“State | nplenmentation Plans; General Preanble for the
I mpl ementation of Title I of the Clean Air Act Amendnments of
1990; Proposed Rule.” 57 FR 13498 at 13560 (April 16, 1992).

“@ui dance on the Reasonably Avail abl e Control Measures
(RACM Requirenent and Attai nnent Denonstration Subni ssions for
Ozone Nonattai nment Areas.” John S. Seitz, Director, Ofice of
Air Quality Planning and Standards. Novenber 30, 1999. Wb
site: ww. epa.gov/ttn/oarpg/tlpgmhtm.

Menor andum of Decenber 14, 2000, fromJohn S. Seitz,
Director, Ofice of Air Quality Planning and Standards, re:
“Addi tional Subm ssion on RACM from States with Severe One-Hour
Ozone Nonattai nnent Area SIPs.”


http://www.epa.gov/ttn/oarpg/t1pgm.html
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under subpart 1 or subpart 2--be subnmitted within 2 years after

the area’s nonattai nnent designation; this is
consistent with the timng for subm ssion of RACT rules in
section 182(b)(2) for noderate areas.®®

We are proposing that the SIP provisions for RACM for a
nonattai nment area-regardl ess of whether the area is covered
under subpart 1 or subpart 2-be submitted within 3 years after
the area’s nonattai nnment designation; this is consistent with
the timng for subm ssion of an area’s denonstration of
attai nnent.

L. Howwill the section 182(f) NQ_provisions be handl ed under

t he 8-hour ozone standard?

In subpart 2 of part D, section 182(f) requires States to
apply the same requirenents to major stationary sources of NQ
as are applied to major stationary sources of VOC. The
applicable requirements are RACT and NSR for mmjor stationary

sources in certain ozone nonattai nnent areas and throughout

%Section 182(a) provided that margi nal areas with pre-1990
RACT obligations had to subnit corrections to their RACT rul es
within 6 nonths after classification under the 1990 CAAA. New
8- hour ozone nonattai nment areas that are classified as margi na
woul d not have this requirenment.



216
States in the OTR ® |In addition, section 182(f) specifies

circunstances under which these NQ requirenents would be
limted or would not apply (“NQ waiver”). Further, areas
granted a NQ, wai ver under section 182(f) may be exenpt from
not or vehicle I/Mand certain Federal requirenents of genera
and transportation conformty.® For the sane reasons described
in the “Nitrogen Oxi des Supplenment to the General Preanble” with
respect to the 1-hour ozone standard, we propose to also apply
the NQ, requirenents and wai ver provisions in section 182(f) for
8- hour ozone nonattai nment areas under subpart 2 and OTRs.®

El sewhere in today' s proposed rul enaki ng, we propose to
establish NQ as a precursor to ozone under subpart 1 and
requi re RACT and NSR in subpart 1 nonattainnent areas for mmjor
sources of NQ as well as VOC. As noted in the preceding
par agraph, we are al so proposing that the NQ RACT and NSR
requi renents apply in certain subpart 2 nonattainnent areas and

t hroughout OTRs. \While NQ em ssions are necessary for the

®See 57 FR 55622 (“Nitrogen Oxi des Suppl ement to the
Ceneral Preanble,” published Novenber 25, 1992).

As stated in EPA's |I/M (57 FR 52950) and conformity rules
(60 FR 57179 for transportation rules and 58 FR 63214 for
general rules), certain NQ requirenments do not apply where EPA
granted an areaw de exenption under section 182(f).

%See 57 FR 55620, “Nitrogen Oxi des Supplenment to the
General Preanble,” published Novermber 25, 1992,
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formati on of ozone in the | ower atnosphere, a | ocal decrease in

NQ, em ssions can, in sone cases, increase |ocal ozone
concentrations. This potential “NQ disbenefit” resulted in
Congress including NQ waiver provisions in section 182(f) (in
subpart 2 of part D) for areas classified under subpart 2. W
bel i eve the NQ wai ver provisions are a prudent safeguard to
avoi d unnecessary eni ssions reductions and that these safeguards
shoul d be extended to areas classified under subpart 1 that are
subj ect to the NQ RACT and NSR provisions. Therefore, we
propose to establish NQ wai ver provisions identical to those in
section 182(f) for areas subject to subpart 1.

In the event that the final rul emaki ng does not establish
NO, as a precursor to ozone under subpart 1 and the NQ RACT
and/ or NSR requirenments do not apply, a NQ waiver provision
woul d be unnecessary with respect to subpart 1 areas. W
propose that the concepts contained in the existing 1-hour ozone
gui dance® regardi ng section 182(f) would apply for the 8-hour

ozone program under subparts 1 and 2. We would update the

®The EPA's primary gui dance regarding section 182(f) is
contained in the "Guideline for Determining the Applicability of
Ni trogen Oxi de Requirenments under Section 182(f)," issued by
John S. Seitz, Director, Ofice of Air Quality Planning and
Standards, to the Regional Division Directors, Decenber 16,
1993.
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exi sting guidance to take into account the new ozone and PM

st andards and nodel i ng techni ques now avail abl e. For areas that
were previously granted a NQ wai ver under the 1-hour ozone
standard, a re-approval would be needed to make it clear that
the exenption applies, to allow for public comment, to be
consistent with the waiver guidance under the 8-hour standard
(once issued), and to account for any new i nformation that may
point to a different concl usion

M  What aspects of transportation conformty and the 8-hour

ozone standard are addressed in this proposal?

1. Wlat is transportation conformty?

Transportation conformty is required under section 176(c)
of the CAA (42 U.S.C. 87506(c)) to ensure that federally
supported hi ghway and transit project activities are consistent
with (“conformto”) the purpose of a SIP. Conformty to the
purpose of the SIP nmeans that transportation activities will not
cause new air quality violations, worsen existing violations, or
delay tinmely attai nment of the NAAQS. Transportation conformty
applies in nonattai nment areas and mai nt enance areas. The EPA s
transportation conformity rule, 40 CFR part 93, establishes the
criteria and procedures for determ ning whether transportation

activities conformto the State air quality plan. It also
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establishes criteria and procedures for deternini ng whether

transportation activities conformin areas where no SIP
cont ai ni ng nobil e source em ssions budgets yet exists.

The EPA first published the transportation confornmty rule
on Novenber 24, 1993 (58 FR 62188) and has amended the rule
several times. On August 15, 1997, a conprehensive set of
anmendnents was published that clarified and streamnlined | anguage
fromthe 1993 transportation confornmity rule (62 FR 43780).
These rul emaki ngs, as well as other relevant conformty
mat eri al s such as gui dance docunents, policy menoranda, and
conformty research can be found at EPA s transportation

conformty web site, at: http://ww.epa.gov/otag/transp. htm

(once at the site, click on “Transportation Conformty."”)

2. Wiy is EPA discussing transportation confornity in this

proposed rul enaki ng?

We are discussing transportation conformty in this
proposed rul emeking in order to provide affected parties with
i nformati on on when transportation conformty will be
i npl ement ed under the 8-hour ozone standard and how we plan to
make the transition fromthe 1-hour ozone standard to the 8-hour
ozone standard. Affected parties may include State and | oca

transportation and air quality agencies, netropolitan planning


http://www.epa.gov/otaq/transp.htm
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organi zati ons (MPGCs) and the U S. Departnent of Transportation

(DOT). To determ ne whether this discussion affects your
organi zation, you should carefully exami ne the applicability
requirenents in 40 CFR 93.102 of the transportation conformty
rule.

3. Are any changes being nade to transportation conformty in

this proposed rul emaki ng?

No, we are not proposing changes to the transportation
conformty rule in this proposed rulenmaking. In the future, we
plan to conduct a rulemaking to establish the specific
conformty tests that will apply under the 8-hour standard. W
intend to conplete that rul emaking prior to area designhations
for the 8-hour standard and will provide the public with the
opportunity to comment on the proposed changes. W plan to
propose this rulemaking in the sumer of 2003.

4., \Vhen does transportation conformty apply to 8-hour ozone

nonatt ai nnent areas?

Transportation conformity applies to 8-hour ozone
nonattai nment areas 1 year after the effective date of an area’'s
designation. This 1l-year grace period is found in the CAA at 42
U.S.C. 7506(c)(6). Specifically, this section of the CAA

provi des areas, that for the first time are designated
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nonattai nnent for a given air quality standard, with a 1-year

grace period before the conformty regulation applies with
respect to that standard. Since the 8-hour ozone standard is a
different standard fromthe 1-hour ozone standard, every area
that is designated nonattai nnent for the 8-hour ozone standard
will have a 1-year grace period before conformty applies for
the 8-hour standard, regardl ess of whether or not it was
desi gnated nonattainnent or maintenance for the 1-hour ozone
standard.

For nore information, please see the proposed and fina
rul emeki ng entitled, “Transportation Conformty Rul e Anendnents:
M nor Revision of 18-Mnth Requirenent for Initial SIP
Subni ssi ons and Addition of Grace Period for New y Designated
Nonatt ai nnment Areas,” published October 5, 2001 (66 FR 50954);
and August 6, 2002 (67 FR 50808), respectively for additiona
di scussi on of the 1-year grace period for newy designated
areas. (The proposed and final rule can be found on EPA' s
transportation conformty web site nentioned above.)

5. How does the l1-year grace period apply in netropolitan

areas?

Metropolitan areas are those areas that have a MPO

desi gnated as being responsible for transportation planning per
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23 U.S.C. 134. In these areas, the 1l-year grace period neans

that, 1 year after the effective date of an area’s designation
as nonattai nment for the 8-hour standard, the area nust have a
conform ng transportation plan and Transportation | nprovenent
Programin place to fund or approve transportation projects.

If, at the conclusion of the 1-year grace period, a metropolitan
area is not able to make a confornity determination for its plan
and Transportation | nprovement Program the area will be in what
is known as a “conformty lapse.” (For the discussion of which
projects can proceed during a confornmity |apse, please see DOT's
January 2, 2002 gui dance, published February 7, 2002, at 67 FR
5882; and EPA's May 14, 1999 gui dance.® Both of these docunents
can be found on EPA' s transportation confornmity web site:

http://ww. epa. gov/otaqg/transp/tragconf. htm

6. How does the 1-year grace period apply in “donut” areas?

For the purposes of conformty, a donut area is the
geographi c area outside a netropolitan planning area boundary,
but inside the boundary of a designated
nonatt ai nnent/ mai ntenance area. The conformty requirenents for

donut areas are generally the sane as those for netropolitan

®The EPA's Conformity Gui dance on | nplenentation of March
2, 1999, Conformty Court Decision (EPA 420-F-99-025, May 1999).


http://www.epa.gov/otaq/transp/tragconf.htm
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areas, and the MPO woul d include any projects occurring in the

donut area in its analysis of the netropolitan transportation
plan and TIP. Therefore, the one-year grace period applies to
donut areas in nmuch the same way that it applies to netropolitan
areas. That is, within one year of the effective date of an
area’'s designation, a donut area’s projects nmust be included in
an MPO s conformty determination for the nmetropolitan plan and
TIP for those projects to be funded or approved. |f, at the
concl usi on of the one-year grace period, the donut area’s

proj ects have not been included in an MPO s conformty

determ nation, the entire nonattainnent area’s conformty would
| apse.

7. How does the 1-year grace period apply in isolated rura

areas?

For the purposes of conformty, a nonattainment or
mai nt enance area (or portion thereof) is considered to be an
isolated rural area if it does not have a nmetropolitan
transportation plan or Transportation |nprovenent Program
requi red under 23 U. S.C. 134, and its projects are not
considered in the enm ssions analysis of any MPO s transportation
pl an or Transportation | nprovenent Program |Isolated rura

areas are distinguished from“donut” areas which are outside the
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metropol itan pl anni ng boundary and inside the

nonatt ai nment / mai nt enance area boundary.

Because isolated rural areas do not have federally
required netropolitan transportation plans and Transportation
| mprovenent Prograns, a conformity deternination need only be
done in an isolated rural area when that area has a
transportati on project or projects that need approval.
Therefore, isolated rural areas also have a 1l-year grace period
before confornmity applies under the 8-hour ozone standard, but
at the end of that grace period, the area does not have to have
made a conformty determination. An isolated rural area would
be required to do conformity only at the point when a new
transportati on project needs approval. This point may occur
significantly after the 1-year grace period has ended.
(Conformity requirenents for isolated rural areas can be found
at 40 CFR 93.109(Qg)).

8. Does conformty apply for the 1-hour ozone standard once the

1- hour ozone standard i s revoked?

The CAA only requires conformty in areas that are
desi gnat ed nonattai nment or maintenance for a standard.
Therefore, conformty will not apply for purposes of the 1-hour

ozone standard after the 1-hour standard and an area’s 1-hour
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designation are revoked. In other words, existing 1-hour ozone

nonattai nment and nmai ntenance areas, including those that wll
not be designated nonattai nment for the 8-hour ozone standard,
will no longer be required to denonstrate conformity to the 1-
hour standard when EPA revokes the standard, 1 year after the
effective date of EPA' s 8-hour ozone designations. This
interpretation that conformty would not apply in 1-hour ozone
mai nt enance areas once the 1-hour standard is revoked is a
change fromthe approach we planned to take in 1997. Since that
time, we have reconsidered whet her or not confornmity should
continue to apply in maintenance areas. W have concl uded that
the better interpretation is that conformty would not apply in
1- hour mai ntenance areas once the 1-hour ozone standard is
revoked because mai ntenance areas are relieved of the obligation
under section 175A of the CAA to have a mmintenance plan. Since
a mai ntenance plan is not required, conformty no | onger applies
in these areas. A detailed discussion of our plans for revoking
the 1-hour standard and the associ ated 1-hour designations nmay
be found el sewhere in today’s proposed rul emaki ng.

9. Wat are EPA's plans for anending the conformty rule to

address the 8-hour ozone standard?
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The conformity rule will need to be anmended to address the

i mpl ementati on of both the 8-hour ozone and PMs air quality
standards. W plan to address both standards in one revision to
the rule. W anticipate proposing this revision in 2003 and
finalizing the rulemaking prior to EPA's finalization of

desi gnations of nonattainment areas in 2004. This schedule
woul d all ow areas to be well aware of the conformty

requi renents that will apply to themprior to the start of the
1-year grace period. The proposal will provide an opportunity
for stakeholders to offer comrents and ideas for providing
flexibilities that woul d be appropriate for sonme or al
nonatt ai nment areas.

10. VWhat inpact will the inplenentation of the 8-hour ozone

standard have on a State’'s Transportation Conformty SIP?

Since we are not now proposing to make specific revisions
to our Transportation Conformity Regulations in this proposal
States should not need to revise their Transportation Conformty
SIPs, unless they need to do so to ensure the regul ations apply
in the appropriate areas.

11. VWhat other parts of this proposal could affect

transportation conformty deterninations?
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We believe that transportation confornmty stakehol ders

woul d be interested in the proposed Clean Air Devel oprment

Comuni ties program found in section O question 9 of this
proposal. Section O discusses how we propose to inplenent the
NSR, EPA's programthat regul ates em ssions from stationary
sources such as power plants, under the 8-hour ozone standard.
In question 9 of section O we propose two options to recognize
the air quality benefits that may result fromsiting new sources
and pl anni ng devel opnent in a particular manner. Under these
two options, the air quality benefit of |ocation decisions would
be applied to the stationary source sector. Because the
benefits of nmeasures cannot be counted twice, if air quality
benefits of |ocation decisions are applied to the stationary
source sector, they could not also be credited to the
transportation sector in a conformty determ nation. These
options and their inplications are discussed in further detai

in section O question 9. W encourage transportation
conformty stakeholders to review that section carefully and
submt any comments to us.

N. What requirenents for general conformty should apply to the

8- hour ozone st andard?

1. What is the purpose of the general conformty requlations?
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Section 176(c) of the CAA requires that before a Federa

entity takes an action, it nmust neke a determination that the
proposed action will not interfere with the SIP or the State’s
ability to attain and maintain the NAAQS. |In Novenber 1993, EPA
pronmul gated two sets of regulations to inplenment section 176(c).
One set, known as the Transportation Conformty Regul ations
(descri bed above) deals with approval and funding of highway and
mass transit project. The other set, known as the genera
conformty regulations, deals with all other Federal activities.
Besi des ensuring that Federal actions will not interfere with
the SIP, the general conformty program al so fosters

comuni cations with State/local air quality agencies, allows for
public participation in the review of air quality inpacts from
Federal actions, and allows for air quality review of individua
projects. In 1995, Congress limted the application of section
176(c) to nonattai nment and mai nt enance areas only.

2. Howis the general conformty programcurrently structured?

Due to the very broad definition of “Federal action” in
the statute and the nunber of Federal agencies subject to the
conformty requirement, the nunber of individual conformty
deci si ons coul d have been on the order of a thousand or nobre per

day. To avoid creating an unreasonabl e adm nistrative burden,



229
EPA established de mnims em ssions |evels and exenpted certain

actions. In addition, the regulations allow Federal agencies to
develop their own |list of actions which are presuned to conform
For non-exenpt actions that increase enissions above the de
mnims |levels, the Federal agency nust denonstrate that the
action will conformwith the SIP or will not cause or contribute
to any new violation of any standard in any area; interfere with
provisions in the applicable SIP for maintenance of any
standard; increase the frequency or severity of any existing
viol ation of any standard; or delay tinmely attainnent of any
standard or any required interimem ssions reductions or other
mlestone. W are currently reviewi ng the general conformty
program and, in a separate action, may revise the regulations as
appropriate, with respect to the 8-hour standard.

3. Who runs the general conformty progran?

Each Federal agency is responsible for determining if the
action it takes is subject to the conformity regulations and, if
so, whether the action conforms to the SIP. Each Federa
agency’s approach to the conformty evaluation differs depending
upon the actions being taken. Agencies that are permtting or
fundi ng actions subject to the confornmity rules generally

require the applicant to develop the technical support for the
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conformty determ nation, although sone agenci es undertake the

conpl ete eval uation thensel ves.

4. How does an agency denpnstrate conformty?

Dependi ng upon the pollutant and the specific situation
Federal agenci es have several options for denpnstrating
conformty. For actions in ozone nonattai nment and mai ntenance
areas, the Federal agency can denpnstrate that the
project/action is specifically identified and accounted for in
the SIP, obtain docunentation fromthe State that the eni ssions
are included in the SIP, have the State comit to include the
em ssions in the SIP, or mtigate the enm ssions or offset the
em ssions from em ssions reductions within the sane
nonattai nnment or maintenance area.

5. General conformty requlation revisions for the 8-hour ozone

st andard

a. Wat de mininis emssion levels will be set for ozone

precursors? For the ozone precursors VOC and NQ, we are
proposing to retain the existing de mininms emssion |evels.
Those | evel s were based on the definition of a major stationary
source for the NSR progranms as established by sections 182, 183,
and 302 of the CAA. The current de ninims levels are

identified in Table 4 bel ow
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TABLE 4
De Mninms Em ssion Levels for VOC and NQ
Type of Ozone Area VOC NO,
Tons/ year Tons/ year

Extreme Nonatt ai nnment 10 10
Severe Nonatt ai nment 25 25
Serious Nonattai nnment 50 50
Moder at e and Mar gi nal
Nonatt ai nment in the OTR 50 100
O her Nonatt ai nment 100 100
Mai nt enance in OTR 50 100
Ot her Mai nt enance 100 100

Areas covered by subpart 1 are i

Nonat t ai nment”

mnims emssion | evels of 100 tons per year for

NQ, eni ssi ons.

b. Wlat inpact will

ncl uded in the “O her

category listed in Table 4 and woul d have de

the i npl enentation of the 8-hour

standard have on a State’'s general

conformty SIP? Since we are

not now proposing to make specific revisions to its general

conformty regulations in this proposal,

to revise their general

so to ensure the regulations apply in the appropriate areas.

conformty SIPs,

St at es shoul d not need

unl ess they need to do

bot h VOC and
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c. Are there any other inpacts on the SIPs related to genera

conformty based on inplenmentation of the 8-hour standard?

Currently, we are reviewi ng the general confornmity regul ations
and are considering whether it would be appropriate to revise
themin the near future. W are not proposing any revisions at
this time. However, as areas develop SIPs for the 8-hour ozone
standard, we reconmend that State and local air quality agencies
work with major facilities which are subject to the genera
conformty regulations (e.g., conmercial airports and | arge
mlitary bases) to establish an em ssion budget for those
facilities in order to facilitate future conformty
determinations. Such a budget could be used by Federal agencies
in determining conformty or identifying mtigation neasures.

6. How does the 1-year qgrace period apply to general conformty

determ nations?

Section 42 U.S.C. 7506(c)(6) applies to both
transportati on and general confornmity. Therefore, the genera
conformty requirements would not apply to actions/projects in
new y designated nonattai nnent areas until 1 year after the
effective date of the designation. As discussed in section
M 4., the 8-hour ozone standard is a new standard and the grace

period applies to all the areas designated nonattai nment for
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that standard. Actions/projects in areas previously designated

nonattai nment or maintenance for the 1-hour ozone standard nust
dermonstrate conformity for the 1-hour standard until that
standard is revoked in whole or in part. Once the 1-hour ozone
standard is revoked in whole or in part, Federal agencies wll
be required to conduct confornmity deterninations for the 8-hour
standard if the project/action is in an area designated
nonattai nnent for that standard. The general conformty
regul ati ons specify requirenents for actions/projects in areas
wi t hout an approved SIP. Those requirenents would apply to

8- hour ozone nonattai nment areas until the SIP is approved by
EPA.

O. How should the NSR prodram be inpl enmented under the 8-hour

ozone NAAQS?
1. Background
The maj or NSR program contained in parts C and D of title
I of the CAAis a preconstruction review and permitting program
applicable to new or nodified mpjor stationary sources of air
pol lutants regul ated under the CAA. |In nonattai nment areas, and
t hroughout the OTR, the programis inplenented under the
requi renents of part D of Title | of the CAA and is referred to

as nonattai nment NSR In attai nment or uncl assifiabl e areas
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outside the OIR, the requirenents under part C of title |I of the

CAA apply, and the programis called the Prevention of
Significant Deterioration (PSD) program Collectively, we also
commonly refer to these prograns as the major NSR program

These regul ations are contained in 40 CFR 51. 165, 51.166, 52.21,
52.24 and part 51, appendix S.

In attai nment/uncl assifiable areas outside of the OIR a
new nmej or source, or a major nodification to an existing source,
must install best available control technol ogy (BACT) and
conduct an air quality nodeling anal ysis and an anal ysis of
potential inmpacts on Class | areas (see section 162 of the CAA)
If the source is located in a nonattai nment area, or anywhere in
the OTR, including OTR attai nment areas, it nust instal
technol ogy that neets the | owest achi evable enission rate
(LAER), secure enission reductions to offset any increases in
enm ssions, and perform ot her anal yses.

As of the date areas are designated attai nnent or
nonattai nment under the 8-hour standard, nmajor NSR will apply
under the standard. |In areas outside the OTR that will be
designated as attai nment for the 8-hour ozone standard, the part
C PSD programwi || apply. As there are currently PSD prograns

in place in all areas of the country, inplenentation of the new
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standard should be a straightforward matter. (Note that one

change we will be codifying is the addition of NQ as an ozone
precursor. This is discussed in nmore detail later in this
section).

In areas newl y designated as nonattai nnent for the 8-hour
ozone standard, however, a nunber of inplenentation issues wll
arise, which we discuss below. Typically, upon designation,
nonatt ai nment areas would be required to inplement nonattai nnment
NSR for mmjor sources and major nodifications.® However, in
order to reduce the burden for nonattai nnent areas neeting
certain conditions, we are proposing a revised set of mgjor NSR

requi renents under the authority of 40 CFR Part 51, appendix S,

section VI. W are referring to this as the transitiona
program and it is discussed in nore detail later in this
secti on.

2. Nonattai nment NSR under the 8-hour ozone standard

Sonme States nay already have in place a part D mgjor
source program applicable to newly desi gnated 8-hour ozone
nonattai nnment areas. For nonattai nment areas in States whose

SIPs contain a generic requirenent to i ssue part D major source

®%Shoul d EPA i ssue revisions to these regul ations, the

revi sed NSR program woul d of course apply to new sources and
maj or nodifications.
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NSR pernits in areas designated as nonattai nnment, nonattai nment

NSR permt requirenents will become automatically effective upon
desi gnation (See Figure 1).%

For a nonattainnent area in a State with a SIP that
specifically lists the areas in which part D NSR applies, or in
areas which currently have no nonattai nnent plan, there will be
an interimperiod between the designation date and the date that
the State amends its SIP either to |ist any new nonattai nnent
area(s) or to include a part D plan. During this interim
peri od, part D NSR requirenents are governed not by section
51. 165, but by appendix S to part 51.

a. Wat does appendix S require for nonattai nnent areas during

the interim period? In general, appendix S requires new or

nodi fi ed maj or sources to neet LAER and obtain sufficient

of fsetting emnm ssions reductions to assure that the new major
source will not interfere with the area's progress toward
attainnent. (Readers should refer to 40 CFR part 51, appendix S
for a conpl ete understanding of these and other appendix S

permtting requirenments.) However, per

States with already applicable part D NSR prograns may
choose to anmend their SIPs to allow themto take advantage of
the transitional option described in this section, provided they
meet the transitional programeligibility criteria.
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Figurel
NSR Program Implementation Under the 8hour Ozone Standard

What is the area’s Attainment State’s Part C
8-hour ozone »  PSD program
designation? applies

Nonattainment

Is the area covered
by an existing Yes Implement
applicable State p| State’s existing
Part D NSR major Part D program
source program?
Or
No
r If the area
gualifies as
transitional and
Appendix S app”es the State amends
its SIP
l Then
Does the area Yes Implement major
. > NSR program
qualify as under Appendix
transitional? PP
S, Section VI

No

Standard Appendix
S program applies
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section VI of appendix S, we have al ways recogni zed the need for

flexibility under certain circunstances, which we address in
detail bel ow

Al so, note that EPA does not have a Federal permit program
in place for nonattai nment NSR. This creates particular
difficulties for the Tribes, because their programs are not as
mat ure as the State programs. Therefore, in nost |ocations,
EPA, not the Tribes, will need to address the inplenentation of
appendix S in these areas, until a Tribe devel ops a
nonattai nment NSR programon its own.

b. What is the legal basis for requiring States to issue

nonattai nment NSR pernmits during the interimperiod? Section

110(a) (2)(c) of the CAA establishes a general duty on States to
include a programin their SIP that regulates the nodification
and construction of any stationary source as necessary to assure
that NAAQS are achieved. This general duty, often referred to
as “mnor NSR " exists during all periods, including before a
State has an approved part D NSR pernit program

Al t hough section 110(a)(2)(c) does not define specific
requi renents States nmust follow for issuing major source permts
during the interimperiod between nonattai nment designation and

EPA approval of a part D nonattainment NSR SIP (“interim
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period”), EPA's regulations codified at 52.24(k) require States

to follow EPA's Emission O fset Interpretative rule codified at
40 CFR part 51, appendix S (hereinafter referred to as appendi x
S) during this tinme.®

c. Codification of NOQ as an ozone precursor. Currently, only

VOCs are expressly regul ated as ozone precursors under the PSD
regul ati ons. Although appendi x S specifically states that a
source is major for ozone if it is major for VOCs, we do not
believe this | anguage is exclusive. The nore general portion of
the “major stationary source” definition states, ". . . any
stationary source that enmts, or has the potential to enmt, 100
tons per year or nore of any pollutant subject to regulation

under the Act," is considered a major source. There is sinilar

®The actual |anguage at 40 CFR 52.24(k) allows States to
i ssue permts under appendix S for a maxi num period of 18 nonths
after designation. After this tine, if the nonattai nment area
does not have an approved Part D NSR permit program a
construction ban would apply. However, in 1990, Congress
altered the provisions of the construction ban such that it
woul d not apply when a State | acked an approved part D NSR
permit programin the future. W believe that Congress' renoval
of the construction ban fromthe CAA supersedes the regul atory
| anguage at 52.24(k) and EPA has reinterpreted this |anguage to
allow States to issue pernmits under appendix S from designation
until the SIP is approved even if this exceeds 18 nonths. See
1991 gui dance nenp, “New Source Review (NSR) Program
Transitional Cuidance, John S. Seitz, March 11, 1991. W will
be revising the | anguage at section 52.24(k) to properly reflect
this interpretation.
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general |anguage within the definition of "nmajor nodification."

The nonattai nment provisions of the Act, as anended in 1990,
recogni ze NQ as an ozone precursor; section 182(f) of the CAA
establi shed nonattai nnent requirenments for NQ. |In addition,
the definition of air pollutant under section 302(g) of the CAA

i ncl udes, any precursors to the formation of any air
pollutant . . ." Thus, where NQ is considered a precursor to
the formati on of ozone, the State would use appendix S to issue
a preconstruction pernit to a new maj or source of NQ em ssions
during the interimperiod.®

Not wi t hst andi ng t he above, in order to be conpletely
clear, we are proposing to anend both our NSR and PSD
regul ations to expressly include NQ as an ozone precursor in
maj or PSD and mmj or nonattai nnent NSR programs. Where rel evant
for both PSD areas and transitional NSR areas, States would be

required to nodify their existing prograns to include NQ as an

0ozone precursor.

®Not e that new sources or nodifications which are major as
a result of NQ, enissions, and are thus subject to nonattainnment
NSR for NQ, would al so be considered major sources of nitrogen
di oxide (NGQ), which is also a criteria pollutant. Since al
areas are currently in attai nment under the NQ NAAQS, these new
NO, sources will also need to go through PSD review for NQ.



241
El sewhere in today’'s action, we are proposing to include

NQ, as an ozone precursor for RACT requirements under subpart 1
Under section 182(f) (in subpart 2), a waiver from NQ RACT and
nonattai nment NSR is possible under certain circunstances. W
are proposing that the section 182(f) waiver provisions would
al so apply to areas designated nonattai nment under either
subpart 1 or subpart 2. However, the waiver provisions do not
apply in areas where PSD is applicable.

3. Under what circunstances is a transitional program needed

during the interimperiod?

We request comment on providing States flexibility
regardi ng maj or source nonattai nnent NSR programrequirenents in
areas that neet specific conditions. W believe that a nore
flexible NSR option is appropriate in areas that are expected to
reach 8-hour ozone attainnent early — within 3 years after
designation — through, for exanple, national or regiona
prograns such as the NQ SIP Call and the Tier 2 notor vehicle
em ssions standards. |In these areas, we believe that States
shoul d have the flexibility to apply a nonattainnent NSR program
that provides sonme relief fromcertain requirenents.

Several factors warrant a flexible approach for

i mpl ementing NSR in areas which qualify for the transitiona
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program W expect many areas to attain the new 8-hour standard

within 3 years solely through regional NQ reductions under the
NO, SIP Call rule and other currently applicabl e Federal
prograns. W intend this option to be available to any 8-hour
ozone nonattai nment areas |ocated outside the NQ SIP Call area,
so |l ong as those nonattai nment areas can neet the 8-hour ozone
NAAQS within 3 years after designation. Sone of these areas may
be in nonattai nment due largely to transport from upw nd
sources; but no allowance is made under major NSR for sources in
areas overwhel med by transport. As we have construed it, this
option would al so encourage the early adoption of attainment

pl ans, which we believe will lead to enissions reductions and
resultant health benefits earlier than would ot herw se occur

We request comment on the transitional program described in this
proposed rul emeki ng, and in particular wel come information from
St at es regardi ng how nany new nmj or sources or mgj or

nodi fications they anticipate would construct in transitiona
areas during the period between EPA' s approval of a transitiona
part D nonattai nnent NSR plan and the State reaching attai nnment
of the 8-hour NAAQS.

4., Elenents of the appendix S transitional program
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a. Wiich nonattai nnment areas would be eligible for the

transitional progran? The appendix S transitional program would

only be avail able to 8-hour ozone nonattai nnent areas that are
subj ect to NSR under subpart 1, not subpart 2 (see discussion of
classifications elsewhere in this proposal). In addition, in
order to be eligible for the transitional option, by the date
EPA publishes the nonattai nment designations for the 8-hour
standard (currently expected in 2004) a subpart 1 nonattai nnent
area nust: (1) be attaining the 1-hour ozone standard; (2) be
subj ect to subpart 1, not subpart 2, of part D; (3) have

subm tted an attai nment plan that denonstrates attai nnment within
3 years after designation; the attainnment plan would have to

i ncl ude control neasures under the NQ SIP Call rule where
applicable; and (4) have subnitted an attai nment plan containing
any additional local control measures needed for attai nment of
the 8-hour standard. These plans nmust commit the State to

i mpl enent, by Decenber 31, 2004, all measures necessary to bring

t he nonattai nnent area into attainment by a 2007 attai nment

“Certain nonattainment NSR requirenments in subpart 2 of

part D are specifically spelled out in the CAA and thus cannot
be altered under a transitional program
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date.™ |In addition, when a State subnmits its attai nnent plan,

it should note that it intends to inplement a program under
appendi x S, section VI that neets the requirements for
transitional areas discussed bel ow.

Not e that, under this option, the attainnment plan
subm ssion tinmng (i.e., subm ssion by the date of EPA
desi gnati on of nonattai nment areas) for transitional areas is
about 3 years earlier than is otherwi se required for areas not
meeting the 8-hour standard. Note also that areas would be
eligible for this transitional NSR provision even though we are
not establishing a “transitional” nonattainnent classification
for areas covered under subpart 1. W request coment on these
criteria.

Also, note that while relief fromoffsets is provided for
the NSR transitional program (see discussion below), those
States and Tribes subject instead to the nain body of appendix S
will still need to provide offset provisions.

b. Wat would be the basic requirenents of a transitional

nonatt ai nment NSR program under appendi x S, section VI?

"The actual attainnment date--as proposed el sewhere in this
proposal --woul d be 3 years after the nonattai nment designation.
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i. Mjor source applicability threshold. Under the genera

part D NSR requirenents, the applicability threshold for “nmgjor
stationary source” is defined as 100 tons per year of a
nonattai nnment pollutant; in some instances under subpart 2 the
maj or source threshold can be as Iow as 10 tons per year. In
contrast, the major source threshold under the PSD programis
ei ther 100 or 250 tons per year, depending upon the type of
stationary source undergoing review. W propose that,
consistent with the subpart 1 part D NSR requirenents, an
appendi x S, subpart VI transitional nonattainnent progranms will
use a mjor source threshold of 100 tons per year for each ozone
precursor.

ii. Enmission Control. Another key provision of the part D

nonattai nment NSR programis that, in order to be pernitted,
maj or new and nodified sources nmust minimze their em ssion rate
by applying control technology to achieve LAER, which is
generally the npbst stringent enmission linmt contained in a SIP
or achieved in practice.

In contrast to LAER, which does not consider costs and
ot her factors, a BACT anal ysis requires consideration of energy,
environnmental, and econom c inpacts in determ ning the maxi num

degree of reduction achievable for the proposed new source or
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nodi fication. |n a BACT analysis, as described in the New

Sour ce Revi ew Wor kshop Manual ,”” the npbst stringent enission
limt, including the limt representing LAER and its associ ated
control technol ogy, mnmust be considered. |If the npst stringent
limt is rejected as BACT for a particular case, that decision
nust be supported by an analysis that shows that the nost
stringent limt should not be chosen in light of the costs or
other relevant factors. For exanple, if the nost effective
control technol ogy woul d i npose unacceptably high costs because
of site-specific factors, that technol ogy could be rejected as
BACT for the proposed source. 1In this way, BACT may be | ess
stringent than LAER

We request conment on whether a BACT requirenent,
consistent with the BACT approach described in the NSR workshop
manual , may be required in transitional appendix S nonattainnent
NSR programs in lieu of requiring LAER W believe granting
this relief is appropriate, given the mninmal difference we
woul d expect between the em ssions reductions achieved from

BACT, rather than LAER, for the small number of sources that may

US EPA Office of Air Quality Planning and Standards, New
Sour ce Revi ew Wor kshop Manual , Prevention of Significant
Deterioration and Nonattai nnent Area Permitting, Draft, October
1990. Available at:
http://ww. epa. gov/ttn/nsr/gen/ wkshpman. pdf .
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trigger nonattainnent NSR in transitional areas, for the few

years the area i s nonattainment.

iii. Relief fromsource-specific offsets requirenents.

We are proposing that major sources and mmaj or
nodi fi cati ons would not be required to obtain case- and source-
specific offsets under the transitional program However
despite locating in a nonattai nment area which qualifies for the
NSR transitional program a new nmajor source nmay not cause or
contribute to the existing violation in the nonattai nment area.
If the State determines that the source does not contribute to
the existing violation, then mtigation would not be required.

There are several circunmstances under which it is
reasonable to assune that a new major source locating in a
nonattai nnent area will not interfere with tinmely attai nment of
the standard. First, if the nonattai nment area which qualifies
for the NSR transitional option is participating in the NQ SIP
Call (63 FR 57356; Cctober 27, 1998), we expect that a source
locating in the area will not cause or contribute to the
exi sting violation, so |long as the new em ssions are consi stent
with gromh projections. This is because it is assuned that
where new eni ssions are consistent with growth projections,

those new enissions will not interfere with tinely attainnent of
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the standard. Under the NQ SIP Call, we npdel ed em ssions for

2007. We included future growth projections for both VOC and
NQ, em ssions, and allocated each State a NQ budget designed to
control interstate NQ transport. Because these budgets include
an em ssion growth factor for VOC and NQ, we believe that new
maj or sources nmay locate in those nonattai nnent areas which
qualify for the NSR transitional option without interfering with
the area's ability to reach attai nment, provided that any new
enmi ssions are within the projected emissions growh factor. W
expect States to devel op appropriate enission inventory
procedures to assure that any new em ssions are consistent with
projected growth in em ssions.

Those nonattai nnent areas which qualify for the NSR
transitional programthat are not projected to attain under the
NO SIP Call or are not covered by the NQ SIP Call may al so
allow for an increase in new major source enissions if their
attai nnent denonstration includes an enissions growh factor for
maj or new and nodified sources and denpnstrates that, provided
em ssion increases from new nmajor sources remain below this
level, the area will reach attainment. Again, we expect States

to devel op appropriate em ssion inventory procedures to
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denonstrate that the new em ssions are consistent with projected

grow h in em ssions.

iv. Oher requirenents. In addition to the control technol ogy

requi renents di scussed above, and consistent with current NSR
requi renents under appendix S, section |V, condition 2, sources
locating in transitional areas will be required to certify
statew de conpliance of all existing major sources under the
same ownership or control. W believe this requirenment will not
i mpose a substantial burden on pernit applicants or permtting
aut horities.

v. Backstop Provisions. Should a nonattainment area under the

appendi x S, section VI transitional programfail to neet its SIP
obligations to attain the NAAQS before the end of the interim
period, then it will no |onger be eligible for the transitiona
program W request comment on the need for a backstop
provision that requires a State to notify us, at the tinme of
such failure, that it is reverting to the traditiona

nonattai nnent requirenents under appendix S. W also request
conmment on any other findings which should end eligibility for
the transitional program

5. WIIl a State be required to assure that the increased

em ssions froma new nmpjor source do not cause or contribute to
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a violation in a nearby nonattai nnent area before it issues a

preconstruction permt under appendi x S?

At the current tinme, EPA allows the State to presume that
a source locating outside a designated ozone nonattai nnent area
wi Il have no significant inpact on the designated nonattai nnment
area. See section Ill of appendix S. However, given the recent
advances in the scientific understanding of ozone formation, we
may revise these guidelines in the near future. 1In the
meanti nme, under the PSD rules, States may choose to address the
i npacts of sources in attainment areas on nearby nonattai nnent
areas in a nore proactive manner; i.e., through PSD offsets
and/or tighter emi ssion controls when the source is shown to
contribute to a violation of the NAAQS.

6. What happens at the end of the interim period?

a. Transitional NSR areas. As noted above, this transitiona

option is only intended to apply to certain nonattai nment areas
that expect to attain the 8-hour ozone NAAQS within 3 years
after designation. Therefore, we expect these areas to be in
attai nnent on or before an attainnent date in 2007.

Accordingly, States must subnit, by the attainnent date in 2007,
an attai nment denonstration with a maintenance plan. A State

may continue inplenmenting transitional NSR under appendi x S,



251
section VI for 6 nonths follow ng subnission of its attainment

plan, or until its attainnment plan is approved, whichever is
earlier.
b. Traditional NSR areas. |f a State has never been or is no

| onger operating under a section VI transitional program it
must submit a part D nonattainment NSR plan within 3 years after
designation (in 2007). The State may continue inplenmenting
traditional part D nonattainnment requirenents under appendix S
until we approve its part D plan.

7. What is the legal basis for providing this transitional

pr ogr anf

As stated earlier, appendix S applies during the period
after an area is designated nonattai nnent but before a part D
nonattai nnment NSR plan is due under subparts 1 and 2 of part D.
Application of appendix S during this interimperiod ensures
conmpliance with the section 110(a)(2)(C) “m nor” NSR program
However, Congress was anbi guous regardi ng what specific
requirenents States must follow for issuing major source permts
during the interimperiod described above. Thus, we have
discretion to interpret those regulations in a reasonable

manner. Chevron, U S. A. v. NRDC 467 U. S. 837 (1984).
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The transitional appendix S approach is reasonable for

several reasons. First, it would be available only for those
areas that are already attaining the 1-hour standard and that
will attain the 8-hour standard within 3 years after designation
(before a part D nonattai nment NSR SIP revision is due) through
nati onal and regi onal planning. These areas appropriately
deserve a different approach for inplenmenting the section
110(a) (2)(C) requirenents than areas that are in nonattai nnent
for the 1-hour standard and thus currently inplenenting NSR, or
those areas that are not projected to reach attai nnent of the 8-
hour in the short term

We believe that the transitional option, as we have
constructed it, would result in a |level of emi ssions reductions
that is substantially sinmlar to the |level that would be
achieved fromtraditional NSR for the small nunber of sources it
will affect in the short period during which these areas are
desi gnated nonattai nment. Thus, these transitional areas would
still be inplementing a programthat regulates the nodification
and construction of any stationary source “as necessary” to
assure that the NAAQS are achi eved as expeditiously as

practicabl e.
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Currently, the language of section VI allows all States to

exenpt a new nmmj or source fromconplying with the requirement to
install LAER and obtain offsets if the source will neet al
ot her applicable SIP requirenents and not interfere with the
area's ability to nmeet its attainment date. However, we plan to
revise section VI to renove this general exenption and apply the
transitional approach. This revision is appropriate because we
do not believe that areas not neeting the transitional approach
woul d be able to ensure that they were inplenmenting an NSR
program “as necessary” to ensure the attainnment of the NAAQS
wi t hout conplying with appendix S in general (e.g., sections |-
V). Note that section VI of appendix S originally applied only
to secondary NAAQS, and we revised section VI to include primry
standards followi ng the 1977 Anendnents. The exenption provided
by section VI applied to areas whose attai nnent dates were
shortly after the CAA was re-authorized in 1977 because these
areas had already subnitted their attai nnent plans to us, and we
bel i eved that these areas would reach attai nment wi thout having
to i npose LAER and of fsets on new nmj or sources.

Wil e nonattai nnent areas that qualify for the 8-hour
ozone standard NSR transitional option are in a simlar

situation, areas not qualifying for the transitional approach



254
are not. In order to qualify for the NSR transitional option,

States will have to subnmit an attai nnent plan by the date of
designation for the 8-hour NAAQS in 2004. These plans nust
comrit the State to inplement by Decenber 31, 2005, all neasures
necessary to bring the nonattainnent area into attainnment and to
meet a 2007 attainnent date.” Sinmilar to the nonattainnment
areas for which section VI originally applied, we believe that
nonatt ai nment areas which qualify for the NSR transitiona

option will be able to neet a 2007 attai nnent date without

i mposi ng LAER and of fsets on new nmmj or sources.

On its surface, section VI's existing | anguage coul d be
applied in any nonattai nment area during the interim period.
However, we do not believe that an area that fails to nmeet the
transitional option requirements would be able to show that a
new mej or source or mgjor nodification constructing but not
appl yi ng LAER or obtaining offsets will not interfere with the
area’s ability to nmeet its attainnment date. Thus, we are
proposing to revise the | anguage of section VI to apply only in

areas qualifying for the transitional NSR program

The actual attainnent date-as proposed el sewhere in this
proposed rul emaki ng—-woul d be 3 years after the effective date of
nonatt ai nnent designation, which we anticipate will occur in the
spring of 2004.
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8. How should the NSR requirenents be inplenented for new 8-

hour ozone areas that enconpass the old 1-hour ozone

nonattai nnent areas after EPA revokes the 1-hour ozone standard?

New y- desi gnat ed 8- hour ozone areas which include areas
whi ch have never attained the 1-hour standard will have two
different sets of requirements in place until a point in tine
proposed el sewhere in this proposed rul emaki ng under the anti -
backsliding provisions. (There are two options proposed
el sewhere in this proposal (in the anti-backsliding section) for
that point in time-—until either the level of the 1-hour ozone
standard i s achi eved or the 8-hour ozone standard is attained.)
The 1-hour NSR requirenents and higher offset ratios (if
applicable) will remain in place in the area that was desi gnhated
nonattai nnent for the 1-hour standard until that point in tine.
The remaining portion of the new y-desi gnated 8-hour ozone area
must conply only with the 8-hour ozone NSR requirenents and
of fset ratios (if applicable).

9. NSR option to encourage devel opnent patterns that reduce

overall emnmi ssions-—Clean Air Devel opnent Communities

The EPA is considering two options to recognize the air
quality benefits which can accrue when areas site new sources

and plan devel opnent in a manner that results in overall reduced
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em ssions. The EPA would define a community that changes its

devel opment patterns in such a way that air em ssions within the
non-attai nment area are denonstrably reduced as a “Clean Air
Devel opnent Conmunity” (CADC). W propose that areas that
qualify as CADCs would obtain certain flexibilities in
i mpl ementing CAA programs. We request conments on the options
listed here and encourage comenters to suggest other ways under
the CAA that we coul d encourage devel opnment that will result in
| ower eni ssions

In the first option, a CADC woul d have a nmore flexible NSR
program by: 1) being subject to subpart 1 NSR as opposed to
subpart 2 NSR, 2) | owering NSR major source thresholds for these
areas to nake themsinilar to the thresholds for PSD areas; and
3) allowi ng areas that neet certain devel opnent criteria
(devel opment zones) to receive NSR offsets from State offset
pools. In the second option, a CADC would be able to receive a
pool of NSR offset credits equal to the reduced eni ssions from
new devel opment patterns. Credits fromthe pool could be
provided to any new or nodified source in a “devel opment zone”
as of fsets.

The first goal of a CADC option is that it would give

conmunities a tool to achieve air quality benefits that can
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accrue fromstrategic |ocation of new sources. The |ocation of

new sources (often major job centers) can affect regiona

devel opment patterns and air enmissions. As a result, new
sources have a dual inpact on air quality. The first inpact is
fromtheir own direct enmissions and the second inpact is from
the em ssions associated with other sources whose devel opnent is
i nfluenced by the new source and any change in travel patterns
(positive or negative) that may result. This option attenpts to
recogni ze the net inmpact that a new source has on a region, not
just fromtheir own stationary em ssions, but also fromtheir
associ ated stationary, area and nobil e source em ssions

i nfluenced by the location of the new source. It provides a
mechani smto recognize the relative em ssions reductions
associated with locating major job centers in close proximty
with transit, commercial/retail destinations, and workforce

housi ng.
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Furthernore, the EPA recogni zes that brownfiel ds™ are

often prine candidates to realize these |ocational benefits.
Brownfields, as sites of previous economc activity, frequently
enjoy excellent proxinmty to a variety of destinations and a
range of transportation infrastructure. Second, given their
potentially contani nated state, manufacturing or other
i ndustrial uses are often the appropriate type of
revitalization. The productive re-use of these sites is a
priority for the Agency. This option will provide flexibility
wi thin CAA prograns to achieve the dual goals of brownfields
revitalization and reduced air em ssions.

The second goal of a CADC program would be that it would
all ow communities to use the air benefits of their devel opnent
practices as an incentive for |ocating new sources and their

associ ated econom c growt h.

“Brownfields are generally considered to be abandoned or
underutilized properties (especially industrial and conmerci al
facilities) where redevel opment or expansion may be conplicated
by possi bl e environnental contam nation (real or perceived).
However, a brownfield site, as defined by The Small Business
Liability Relief and Brownfields Revitalization Act of January
11, 2002, is any "real property, the expansion, redevel opnent,
or reuse of which may be conplicated by the presence or
potential presence of a hazardous substance, pollutant, or
contaminant." Further information is available at:
http://ww. epa. gov/ conpl i ance/ resour ces/ faqgs/ cl eanup/ brownfi el ds
/index. htm .
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Man- made emi ssions within a region cone fromthree kinds

of sources: nobile sources, areas sources, and stationary
sources. Thus, the ability of a region to accommdate new
stationary sources is dependent not only on stationary source
em ssions but also on nobile and area source eni ssions.
Localities which choose to engage in devel opment that reduces
em ssions from nobile and area sources, with either of these
options, could have the opportunity to turn those reductions
into incentives for siting new econonmic activity.

It should be noted that an area that decides to becone a
CADC is, in effect, transferring em ssion reductions which
normal ly would remain in the nobile source sector where they
could, for exanple, be used for confornmity determ nations to the
stationary source sector. Areas would have to think through the
i mplications for them of doing this.

Wil e we have not decided to go forward with either of
these options at this tine, we are continuing to examni ne them
and, therefore, request conment on them In particular, we
request comrent and suggestions on possible |legal rationales for
supporting these options which would enable themto be
i mpl enented through rul emaking. We are also very interested in

ot her potential incentives that we could provide in addition to
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or instead of those included in this proposal. (W encourage

commenters to focus on those incentives that are wi thin EPA
control.) In addition, we request comrent on inplenmentation
barriers, as well as the analytical conplexities in the
estimation of em ssion benefits from changes to devel opnent
patterns that areas would need to calculate in order to becone a
CADC. Public comments will help us deternine how and whether to
i nclude either option in the final rul emaking.

a. What is EPA considering? Option 1: The EPA is considering

a package of three kinds of flexibility for areas subject to
subpart 2 whose | and use devel opment neet certain criteria.
First, we would allow CADC s to be covered under the NSR program
under subpart 1 rather than under subpart 2 if: (a) they adopt
specific |and use neasures into their SIPs that reduced air

em ssions; and, (b) they denmpnstrate that air quality woul d not
decrease as a result of using subpart 1 instead of subpart 2.
Thi s denonstrati on would have to quantify the em ssions
reductions from adopted | and use nmeasures in their SlIPs and
showi ng that the decreases fromthe |and use neasures are
sufficient to offset any potential increase in enissions from
usi ng subpart 1 instead of subpart 2. Second, we would | ower

the NSR mmj or source thresholds for CADC areas to make them
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simlar for those under the PSD provisions. Third, we would

al | ow devel opnent zones, areas that meet certain devel opnent
criteria, to receive NSR offsets from “pools” or “banks” of
of fsets established by the State. (A pool would be created by
the State taking action or requiring others to take actions that
meet the criteria for NSR of fsets. The State would then coll ect
these offsets and they could distribute themto new devel opnent
that woul d occur in specific areas.) W believe that these
actions would help steer devel opnent to devel opnent zones where
| ess regi onal em ssions would occur than had the devel opnent
occurred el sewhere and the change in |land use patterns may help
areas reduce their nobile source enissions. The EPA requests
conments on whether an area should receive all three incentives
or only one or two of them

Option 2: The EPA is also considering a | ess anbitious
program of incentives that focuses on the devel opnment zones. In
this option, the reduced enissions frominproved devel oprment
patterns are used to create offset pools for use by sources in
devel opment zones. W believe that this would also help steer
devel opnment toward devel opnent zones providing the same benefits
di scussed above. The main advantage to a CADC conpared to

option 1 is that the offset pool could start with considerable
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offset credits and, therefore, the credits would not have to be

created through additional actions. It would also have the
potential of nmore carefully targeting new devel opment just to
t he devel opnment zone instead of anywhere in the CADC

b. What would a CADC be? A CADC would be a “conmunity” that

changes its devel opnent patterns in such a way that air

em ssions within the non-attai nment area are denonstrably
reduced. A CADC does not have to be, and in nost cases probably
woul d not be, an entire netropolitan nonattai nment area covered
by a SIP. A portion of a nonattainment area could be designated
a CADC in those cases where the | and use changes did not result
in a sufficient enissions reductions to allow the entire
nonattai nnent area to qualify. It should be noted, however,

that if a CADC smaller than the entire nonattai nment are was
desi gnated, any analysis of the effect of any changes in

devel opment woul d have to reflect and consider effects on the
nonattai nnent area as a whol e.

c. What would a devel opnent zone be?  The EPA proposes that

areas that neet certain criteria would be consi dered
“devel opnent zones,” and new sources in these devel opment zones
could receive offsets from State offset pools. The follow ng

are a list of criteria that EPA could use to define those zones.
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The EPA's goal is to help identify zones which pronpote

environmental | y sound devel opment, the preservation of
regionally or locally designated open space, and sites which
have adequate, existing infrastructure. Areas would, for
exanpl e, have to be:

. Located within an 8-hour ozone nonattai nment area.

. Located within an “urbani zed area” as defined by the U S

Census Bureau.™

. Zoned for industrial use.
. Located within 0.25 niles of rail freight facilities.
. Located within 0.5 mle of fixed rail or express bus

transit service

. Desi gnated or qualifies for designation as a Federal or

State redevel opnent zone

. Enrolled in a State brownfield renmedi ati on plan
. Desi gnated industrial corridor.
. Adopt ed | and use density indicators such as popul ati on,

enpl oynent, congestion index.

Ur bani zed area - an area consisting of a central place(s)
and adj acent urban fringe that together have a nini mum
residential population of at |east 50,000 and generally an
overall population density of at |east 1,000 people per square
mle of |and area. www. census. gov/ geo/ ww. tiger/ gl ossary. htn
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The EPA specifically requests comment on these criteria

i ncludi ng whether these criteria are appropriate, should they be
changed and, if so, how. W also request comment if a site
must neet all or just sonme of the criteria to qualify.

d. Wiy is EPA proposing these ideas? The EPA would like to

encourage |l and use practices that reduce em ssions, and one
possi ble way could be via NSR program flexibility. The EPA
recogni zes that the way |l and use occurs in an area can affect
emi ssions in all sectors, including stationary, area and nobile
sources. For on-road nmobil e sources areas can already include
the em ssions inpacts of their |land use choices within their
SIP, as well as in their transportation conformty

determ nations. The EPA would like to encourage areas to adopt
| and use practices that result in fewer em ssions fromall
sectors by allowing areas to apply the benefits fromcertain

| and use neasures to the nmjor stationary source sector and
creating special NSR flexibilities for areas that do so.

e. |If areas receive NSR flexibility for adopting | and use

neasures, can the air quality benefits of |and use neasures also

be applied to other sectors? As part of any flexibility, EPA

wants to ensure that areas do not count the effects of a | and

use activity twice. For exanple, if areas decide that they want
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to apply the emissions benefits that result fromcertain | and

use decisions toward NSR, then they cannot also include the air
quality benefits of |land use choices in their motor vehicle

enmi ssions budgets in the SIP, or in the area’s transportation
conformty determ nations. The EPA recognizes that this neans
that areas will have to decide for thensel ves how to apply any
em ssions benefits of |land use activities, and that consultation
between all affected parties nust occur. For nmany comrunities,
this could be a difficult decision that would require the input
of many stakehol ders representing both the nobile and stationary
source sectors as well as the general public.

One possible way for areas to avoid double counting would
be for EPA to give credit only for new neasures that are adopted
in response to this proposal. This approach would ensure that
t he proposal acts as an incentive to encourage new actions that
wi Il reduce enissions. Such an approach coul d, however, be seen
as unfairly penalizing areas that have already taken positive
actions. The EPA requests commrent on how best to bal ance the
i ssues of ensuring fair treatnent for all areas, preventing
doubl e counting and making this proposal an effective incentive.

For exanple, areas would continue to include existing |and

use neasures in their SIP notor vehicle enissions budgets and in
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their confornmity determ nations, and apply the reductions from

new y adopted | and use neasures to denonstrate they qualify for
the type of flexibilities proposed here. Quantifying the on-
road nobile source air quality inpacts of |and use nmeasures
occurs in transportation nodeling (discussed below). Therefore,
in a SIP subnmission that includes | and use neasures adopted to
obtain NSR flexibility, areas would have to show that their

not or vehi cl e em ssions budgets do not also include the effects
of the newy adopted | and use neasures. The EPA al so recogni zes
that there may be other, potentially easier ways to avoid double
counting and encourages comrenters to subnit them

f. How would areas quantify the benefits of | and use choices?

Areas woul d quantify the benefits of |land use through their air
quality nmodeling process in the SIP process. The EPA's
gui dance, “Inproving Air Quality Through Land Use Activities”
provi des information about how | and use neasures are nodel ed and
possi bly quantified. The EPA requests coment on other
potential methods of quantifying the reductions.

Areas shoul d be aware that quantifying the benefits of
I and use nmay not be an easy task. The EPA sees two potentia
difficulties in quantifying the benefits of |and use for

application to NSR on which we seek input. First, as stated
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above, it may be very conplicated for areas to avoid counting

the same air quality benefits twice. One way areas night reduce
the risk of such double counting, would be to do two sets of
nodel i ng. One based on the current situation, the next based on
the proposed | and use changes nmade by the community. The

di fference between this “before and after nodeling” would show
the emi ssion inpacts of the I and use changes. W recognize that
this nodeling is very conplex, resource intensive and that this
is easier said than done. Conplexities arise because in many
areas across the country, on-road nobile source emnissions are
estimated using transportation and em ssions nodels. The

| ocations where people live and work in an area, are inportant

i nput to the transportation planning and nodeling processes. As
such, the long range transportation plan which covers at | east
20 years into the future was developed to reflect the nobility
needs for a specific |land use scenario. It has been |ong
recogni zed that there is a conplicated, dynamic and interrel ated
rel ati onship anong air quality, transportation and | and use

pl anni ng. Evaluation may need to be iterative. For exanple, if
| and use changes are proposed to gain air quality benefits, the
transportati on systemnmy need to be re-evaluated to insure,

that with the new | and use scenario, the transportation system
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can continue to provide an acceptable |level of transportation

service to all nenmbers of the community. Therefore, it may be
difficult for areas to precisely quantify the em ssions rel ated
to land use choices fromthis nodeling, given the dynam c nature
between | and use and transportation. In conducting this sort of
anal ysis, States should be working closely with MPOs and ot her
transportati on and pl anni ng agenci es.

The second set of difficulties involves setting the
ti meframe before enission benefits can be realized. The EPA
seeks coment on the potential difference in the time period
over which benefits may be realized fromland use strategies
conpared to the NSR program Land use strategies tend to be
long term Once a particular land use strategy is adopted, it
may take several years before the change results in air quality
benefits. For exanple, suppose an area decides to change its
zoning regul ations to encourage ni xed-use devel opnent. This
strategy may ultimately result in lower relative en ssions
because of people meking | ess vehicle trips because housi ng,
enpl oynment, and shopping are | ocated together conpared to
devel opnment patterns that m ght occur w thout the changes to the
zoning regulations, and the increase in density nay generate

transportation options such as transit service, bicycling, and
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wal ki ng. However, it may be several years before the zoning

regul ations actually result in differences in where people and
busi nesses decide to |ocate. O course, it should be noted that
flexibilities proposed do not necessarily nean that new

devel opment will occur right away. The EPA requests coment on
how to take this issue of timng into account in our proposal to

give programflexibility for adopting | and use neasures.

g. How can changes to |and devel opment affect air quality? As
metropolitan areas continue to expand in both size and
popul ati on, how and where devel opment occurs has significant

i nplications for many environnental inpacts including air
quality. For exanple, establishing |and use strategies to

i ncrease popul ati on and housing densities, and support the

provi sion of nixed use devel opnent can make transit, and bicycle
and pedestrian facilities nore viable options to driving. These
strategi es may decrease the amount of notor vehicle em ssions
that woul d occur conpared to devel opment patterns if the
strategi es were not established.

h. What is the connection between |and use and NSR? A nmmjor

new source has the potential to be a major econom c devel opnent
generator for a region that may influence devel opnent and travel

patterns. For exanple, if a large new facility were to locate
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outside of the nonattainment area (in nmany cases this neans

outside of the area with existing devel opment, infrastructure
and density) it may affect regional travel patterns. Such a
facility that hires hundreds of people and is |ocated where
there are few opportunities to use alternative nodes of
transportation (e.g., mass transit or walking to work) usually
may result in greater ampunts of VMI and vehicle trips (“VIT")
per enployee than a sinmilar facility accessible by mass transit.
For exanple, a long-termeffect of locating a large facility in
an undevel oped area, particularly one that enploys a |arge
nunmber of people, could be that it ultimately attracts
addi ti onal devel opnment. For instance, if enough enpl oyees are
at the site, the nearby area may attract other service
i ndustries (e.g., fast food, drycleaners, and gas stations).
These devel opnents may be | ow density, auto-dependent, and
si ngl e-use, which may generate additional enissions (both area
and nmobil e sources). The NSR program does not consider or
of fset these emn ssions.

On the other hand, if a hypothetical source chooses to
locate in an area that is already devel oped, it may generate
| ess VMI and therefore fewer enissions than one |ocated in an

undevel oped area. The source nmay be able to take advantage of
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the existing infrastructure and service, w thout the

construction of new infrastructure el enents (roads, sewer |ines,
etc.) that result in their own air em ssions and other
environmental inpacts. Such location in existing devel oped
areas may not open up new areas to devel opnent and encour age
sprawl. Wth this option, EPA is trying to recognize the
i ndirect inpacts of developnment. |If conmunities use CADC
techni ques, they should, conpared to communities that do not use
such practices, offset sone of the indirect em ssions fromnew
sources. The NSR programonly considers the direct inmpacts from
a development. This option tries to | ook nore broadly at al
the inpacts of devel opnent. W would reduce the requirenments of
NSR and woul d provi de i ncreased programflexibility in exchange
for the reduced em ssions from CADC practices.

A strategy that recognizes the relationships between
stationary, area and nobile sources, as well as how these
i mpacts affect total environmental quality, is one that wll
nost effectively deal with today's environnmental problenms. That
is why nultiple offices in EPA--the Air O fice, the Water
Ofice, the Policy Ofice and the Brownfields O fice-—-all have
prograns encouragi ng devel opment patterns that reduce

environmental inpacts. These prograns use a variety of tools:
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regul ations, information, and partnerships to encourage such

devel opment. It would be consistent with these other Agency
efforts to try and develop a way to use flexibilities in CAA
progranms to encourage CADC practices. It would also be
consistent with the nmany States and localities that are
interested in accounting for the air quality benefits of their
devel opment choi ces.

i. Are there other environnental inpacts that result from| and

use choices? Yes, |ow density devel opnent patterns tend to

di sturb nmore | and and create nore inpervious cover over a region
(e.g., paved roads), harmng a region’s water quality and

di srupting habitat. Because of the close interaction between
devel opment and the achi evenent of national environnental goals,
EPA has | ong been engaged in addressing their environnental

i npacts. The O fice of Water seeks to address the inpacts of
devel opment through its watershed progranms, non-point source
prograns, source water protection efforts, the National Estuary
Program and Total Maximum Daily Load prograns. Wen EPA
reviews projects under the National Environnental Policy Act, it
exani nes the secondary and cumul ative inpacts of devel opnent

generated by Federal actions. The Brownfields Ofice,
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recogni zing the necessity of engaging the private sector, has

sought specifically to encourage devel opnent on brownfi el ds.

j. What are sone of the land use strategies nmeasures included in

“Inmproving Air Quality Through Land Use Activities"? The

gui dance i ncludes a nunber of different activities that may
generate on-road nobile source enissions reductions. A sanpling
of themincl udes:

. Grant incentives to build concentrated activity centers
encour agi ng pedestrian and transit travel by creating high

density m xed use nodes that can be easily linked by a
transit network.

. Change zoning regulations to allow or encourage nixed-use
devel opment; this encourages pedestrian travel by putting
conpati bl e I and uses next to each other.

. Build, or require developers to install, pedestrian and
bicycle facilities; and increase the nunber of sidewalks,
pat hs, crosswal ks, bi ke |lanes, etc., to make wal ki ng and
bi ke use safe.

. Transfer unused devel opnent capacity in outlying areas to
i ncrease density above existing limts in central areas
and near transit nodes; this noves devel opment away from
outlying areas and toward already devel oped areas.

. Provi de incentives such as reduced parking requirenments to
new in-fill devel opnent; this takes advantage of existing
infrastructure and di scourages driving.

If EPA were to go forward with this concept the CGui dance woul d

be formally incorporated by reference.

k. Does the CAA include the concept of increased flexibility in

the NSR programin cases where developnent is targeted in
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appropriate areas? Yes, Section 173(a)(1)(B) replaces the

traditional requirenent that a new or nodified stationary source
in a nonattainnent area obtain offsets with a growh all owance
concept in specially designated zones to which “econom c

devel opment shoul d be targeted.” The EPA recogni zes, however,
that this proposal differs in nany respects from section 173.

|. Does this option mandate any changes to | ocal | and use

decisions? No. The CAA, in Section 131, clearly supports the
position that | and use decisions are local. This option would
sinmply recogni ze that areas that choose to develop in certain
patterns are doing nore to inprove air quality and that such
efforts should be rewarded.

m How would this option be enforced? Since the CADC neasures

woul d be in the SIP, they could not be changed wi t hout EPA
approval of a SIP revision. |If neasures are changed they must
be replaced with other neasures of equal or greater

ef fectiveness, and otherwi se neet the requirenments of section
110(1) concerning anti-backsliding. Failure to do so would nean
that either of these options would no |onger apply to the area.
The EPA understands that it does not have the authority to
control local |and use decisions. The choice always rests with

the conmunity, however, they don't get the advantages of being a
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CADC unl ess they put the nmeasures in their SIPs. Should they

decide to change a | and use neasure in the SIP, the issue for
EPA woul d be whet her or not other new neasures yield sufficient
reductions to allow the area to remain a CADC. The |and use
measure itself would be approved. The EPA requests conments on
how best to enforce these options.

n. Wat are the relative advantages of the two options. The

first option provides greater incentive for conmunities and is,
therefore, nore likely to encourage changes to | and devel opnent
policies. The second option is sinpler since it does not nake
changes to NSR. As a result, unlike option 1, it does not need
comunities to try to estimate the increased enissions that
could result from changing NSR applicability - which admttedly
woul d be difficult.

0. Wat are the disadvantages of this proposal? In addition to

the nodeling issues discussed above in section f, there are
several other issues associated with providing flexibilities,
such as reducing NSR requirenents, for areas that adopt CADC

| and use neasures. It may be difficult to ensure that the CADC
| and use neasures are inplenented by areas participating in the
option. It may also be difficult to design penalty neasures if

t hose | and use neasures are not inplenented by areas. In
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addition, if the CADC should fail to achieve its envisioned | and

use pattern, how would the MPO nodel the area for purposes of
conformty. By encouraging growmh in established areas, this
option may rai se environmental justice concerns and

unantici pated costs for |lowincone residents. Sone States may
have difficulties managing and tracking offset pools. The EPA
requests coment on all of these issues and how we can best
resol ve them

10. Tribal concerns

In addition, we expect that some Tribal areas will be
desi gnated as nonattai nnent because of pollution that is
transported fromthe surrounding State(s) and will have little
control over the ability of areas under their jurisdiction to
attain the air quality standards. In the event that such an
area fails to attain by the attainnent date, additiona
flexibility for the Tribes will be needed to address the
fairness issues created by transported nonattai nnment probl ens.
Tri bes have asked that we consider providing offset set-asides
in order to address these issues. W request coment on whet her
enm ssion of fset set-asides, possibly generated by innovative
measures to pronote additional em ssions reductions, are an

appropriate method to help level the playing field for the
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Tribes in order to support econonic devel opnent in Tribal areas.

In any case, we believe that some provisions will need to be
made for Tribal areas, because they will have limted ability,

if any, to generate offsets on their own. W may al so need to
work with States to help provide the Tribes access to offsets
fromnon-Tribal areas. Also, it is inportant to recogni ze that
the NQ SIP Call does not provide for an em ssions budget for
Tribes. Therefore, we are asking for coments on how to provide
a set-aside to provide fair access to devel opnent in these

ar eas.

P. How will EPA ensure that the 8-hour ozone standard will be

inplenented in a way which allows an optimal m x of controls for

ozone, PM . and reqgional haze?

1. Could an area’s 8-hour ozone strateqgy affect its PM. and/or

regi onal haze strateqgy?

Many of the areas that are violating either the 8-hour
ozone or PM ; NAAQS, nmmy be violating both of these NAAQS.
Thus, in many cases, States will have ozone and PM;
nonattai nment areas with overl appi ng boundaries. Requirenments
for regional haze apply to all areas. Each State is responsible
for developing SIP revisions to neet all the requirenents

rel evant to each nonattai nnent area for each pollutant as wel
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as devel opi ng a regional haze plan. |In sone cases, ozone

control measures may al so be useful for a PM; control strategy
or a regional haze plan. Sinmilarly, controls for PMs nay | ead
to reductions in ozone or regional haze. For exanple,
considered in isolation, a netropolitan area’s ozone strategy
m ght be based on additional VOC enissions reductions; if the
area needs NQ, reductions for PM attai nment, however, an

opti mal approach m ght include a nore conplex ozone strategy
usi ng both NQ and VOC reductions. W believe integration of
ozone and PM attai nment planning will reduce overall costs of
meeting nmultiple air quality goals.

Many of the factors affecting concentrations of ozone al so
af fect concentrations of PM. Em ssions of NQ and/or VOC wil |
lead to formation of organic particles and the precursors of
particulate nitrate, as well as ozone. The presence of ozone is
an inportant factor affecting PM formation; as ozone builds
up, so do OHradicals which are instrunental in oxidizing gas
phase SO to sulfuric acid. The sulfuric acid nay be converted
to sulfate particles, increasing the PM s concentration.

Further, the local ozone concentrations nmay be decreased by the
reaction of ozone with nitric oxide; thus, in sone |arge urban

areas, a decrease in local NQ em ssions can result in higher
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| ocal ozone concentrations, |leading to higher OHradica

concentrations and increases in secondary PM;. Because the
precursors for ozone and PM; may be transported hundreds of
kil ometers, regional scale inmpacts may al so need to be
consi der ed.

2. What qui dance has EPA provided regardi ng ozone, PM. and

regi onal _haze interaction?

As described in an earlier section of today s proposed
rul emaki ng, States must devel op ozone attai nment denonstrations
for many nonattai nnent areas. General criteria for attainment
denonstrations are contained in 40 CFR part 51, appendix W

(i.e., “"EPA’s Guideline on Air Quality Mdels”). The EPA's My

1999 draft “Guidance on the Use of Mddels and O her Anal yses in
Attai nment Denonstrations for the 8-Hour Ozone NAAQS' provides a
set of general requirenents that an air quality nodel should
nmeet to qualify for use in an attai nnent denonstration for the
8- hour ozone NAAQS. The draft guidance encourages States to

i ntegrate ozone control strategies with strategi es designed
later to attain the NAAQS for PMs and to neet reasonabl e
progress goals for regional haze. |In addition, the draft

gui dance presents sone nodeling/analysis principles to help

St at es devel op data bases and capabilities for considering joint
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effects of control strategies for ozone, PM; and regional haze.

Because eni ssions and neteorol ogi cal conditions vary seasonally,
t he gui dance reconmends assessing the effects of an ozone
control strategy on annual PMs concentrations by estinmating
effects on nmean PM for each season and using the resulting
information to estimte annual inpacts. Em ssion estimtes for
VOC, NQ, primary PMs sul fur dioxide and ammonia will be
needed. In addition, the nodeling should separately estimte
the effects of the ozone strategy on the mmjor conponents of
PM. . mass associated with sulfates, nitrates, organic carbon,
el emental carbon, and all other species. W believe that this
approach is adequate to ensure that the 8-hour ozone standard
will be inplenented by States in a way that allows an optina

m x of controls for ozone, PM, and regional haze.

Simlarly, EPA's attainment denonstration gui dance for PM;
and regi onal haze states that nodels intended to address
secondary PM probl ens should al so be capabl e of sinulating ozone
formati on and transport (January 2, 2001, “Guidance for
Demonstrating Attai nment of Air Quality Goals for PM;s and
Regi onal Haze”). The formation and transport of secondary PM
are closely related to processes that are inportant in the

formati on and transport of ozone. Thus, it makes sense for
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prograns designed to control ozone to be cogni zant of prograns

to reduce PM; and inprove visibility and vice versa. The PM;
gui dance suggests conducting a “nid-course review of an
approved PM; plan to review changes in air quality resulting
frominplementation of plans to reduce PM; regional haze, and
ozone. (The EPA gui dance on md-course review of attainnment
dermonstrations is described earlier in today’ s proposed

rul emaki ng.)

We realize that in sonme cases devel opnent of control plans
will be conplicated by the need to assess the inpact of the
precursors of ozone, PM; and regional haze. The question
ari ses whet her such areas may be provided nore tinme to perform
the nore conplicated anal yses such that an effective nulti-
pol I utant strategy nmay be devel oped. However, the statute
provi des no express relief for these situations. Thus, the
State is still responsible for devel opi ng and subm tting
denmonstrations which show that each standard will be attained by
the applicable date or dates provided.

3. Wat is EPA proposing?

Today, we propose to continue the policy of encouraging
each State with an ozone nonattai nment area which overlaps or is

nearby a PM nonattai nnent area to take all reasonable steps to
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coordinate the required revisions for these nonattai nment areas

and neet reasonabl e progress goals for regional haze.
Specifically, we encourage States conducting nodeling anal yses
for ozone to separately estinate effects of a strategy on the
following: mmss associated with sulfates, nitrates, organic
carbon, elenmental carbon, and all other species.

Q \What emission inventory requirenments should apply under the

8- hour ozone NAAQS?

The Consol i dated Em ssions Reporting Rule (CERR) (67 FR
39602, June 10, 2002) has established basic em ssion inventory
requirenments. Specific SIP-related inventory issues will be
detailed in a guidance docunment. An inportant difference
between inventories subnmtted in response to the CERR and SIP
inventories is the issue of approvability. Wile it is likely
that an inventory submtted under the CERR would be identical to
the inventory subnitted as part of a SIP, the SIP inventory wll
need to go through public hearing and formal approval by EPA as
a SIP elenent. This public process can be conbined with the
public process the State undertakes for other SIP elements. The
foll owi ng di scussion presents nore details on the em ssion

i nventory.
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Enmi ssion inventories are critical for the efforts of

State, local, and Federal agencies to attain and nmintain the
NAAQS t hat EPA has established for criteria pollutants including
ozone. Pursuant to its authority under section 110 of title |

of the CAA, EPA has long required States to submit emn ssion

i nventories containing information regarding the em ssions of
criteria pollutants and their precursors. The EPA codified
these requirenents in 40 CFR part 51, subpart Qin 1979 and
amended themin 1987.

The 1990 CAA Anendnents revised many of the provisions of
the CAA related to attai nment of the NAAQS and the protection of
visibility in mandatory Class | Federal areas (certain nationa
parks and wi | derness areas). These revisions established new
peri odic em ssion inventory requirenments applicable to certain
areas that were designated nonattai nnent for certain pollutants.
In the case of ozone, section 182(a)(3)(A) required that States
subnmit an em ssion inventory every 3 years for nonattai nment
areas beginning in 1995 for cal endar year 1993. The inventory
nmust include em ssions of VOC, NQ, and carbon nonoxide (CO for
poi nt, area, mobile (on-road and non-road), and biogenic

sour ces.
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In 1998, EPA pronulgated the NQ SIP Call (851.121) which

calls on the affected States and the District of Colunbia to
submit SIP revisions providing for NQ reductions in order to
reduce the anount of ozone and ozone precursors transported
across State borders. As part of that rule, EPA established
em ssions reporting requirenents for States subject to the SIP
Call.™

In 2002, EPA promul gated the CERR. (67 FR 39602, June 10,
2002). The CERR consolidates the various eni ssions reporting
requirenents that already exist into one place in the CFR
establishes new reporting requirenents for PMs; and its
precursors and establishes new requirenents for the statew de
reporting of area source and nobil e source enissions.

The CERR establishes two types of required enission

i nventories:

. Annual inventories, and
. 3-year cycle inventories.
We anticipate that States will use data obtained through their

current annual source reporting requirenments (annua

Al t hough the United States Court of Appeals has remanded
certain limted issues regarding the NQ SIP Call to the Agency,
those issues do not include the reporting requirenents. See
M chigan v. EPA 213 F. 3d 663 (D.C. Cir. 2000), and
Appal achi an Power Co. v. EPA 251 F. 3d 1026 (D.C. Cir. 2001).
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i nventories) to report emissions fromlarger point sources

annual ly. States will need to get data from smaller point
sources every 3rd year. States mmy al so take advantage of data
fromenission statements that are available to States but not
reported to EPA. New nonattai nment areas for the 8-hour
standard that are classified under subpart 2 will need to
establish an en ssion statement program as specified under
section 182(a)(3)(B). W published gui dance on emni ssion
statenents in July 1992 titled, “Guidance on the |Inplenmentation
of an Emi ssion Statement Program” As appropriate, States may
use the em ssion statenment data to neet their reporting

requi renents for point sources. W are interested in States
coments on their experience with the em ssion statenent program
and how the inplenmentation of the em ssion statenment program can
be improved. States are also required to inventory area and
nmobi | e source em ssions on a statewi de basis for the 3-year
cycle inventory. Mobile source em ssions should be estinmated by
using the | atest enissions nodels and planni ng assunpti ons

avail able. The | atest approved version of the MOBILE node
(MOBILE6 at the tine of this proposed rul emaki ng, see 67 FR
4254, January 29, 2002) should be used to estinate enissions

fromon-road transportation sources, in conbination with the
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| atest avail able estimates of VMI. The EPA has issued a

gui dance neno titled “Policy Guidance on the Use of MOBILE6 for
SI P Devel opment and Transportation Confornmty” dated January 18
2002, that provides additional information on the use of the
MOBI LE6 model . The NONROAD model is currently available in
draft formand can be used for initial estimates of off-road
nmobi | e source em ssions. W expect that the final version of
the NONROAD nodel will be released in late 2004, which will not
be in time for States to use it for their 2002 enission

i nventories, which are due June 1, 2004. However, by the tine
EPA’ s rul emaki ng on inplenmentation of the 8-hour ozone standard
is final and States need to begin preparing SIPs, a new draft
version of NONROAD will have been released in connection with a
pl anned proposal in early 2003 regarding regul ation of certain
non-road engi ne categories. Wen the NONROAD nodel is final,
States may choose to update their 2002 em ssion inventories
using the final NONROAD nodel. By nmerging the information on
poi nt sources, area sources and mobile sources into a
conprehensi ve em ssion inventory, State and |ocal agencies may
do the follow ng:

. set a baseline for SIP devel opnent,

. measure their progress in reduci ng eni ssions,
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. have a tool they can use to support future trading
progr ans,
. answer public requests for information.

Most inportantly, States need these inventories to help
nonattai nment areas develop and neet SIP requirenents to reach
t he NAAGS.

In April 1999, we published “Em ssions Inventory Guidance
for Inplementation of Ozone and Particulate Matter Nationa
Ambient Air Quality Standards (NAAQS) and Regi onal Haze
Regul ati ons,” EPA-454/R-99-006. We will be updating this
gui dance and are soliciting conment on several key points to be
addressed in the revised docunent. These points are:

. Section 182(a)(1) requires that nmargi nal and above ozone
nonattai nnent areas submit an enmission inventory 2 years
after designation as nonattainment in 1990. For
nonattai nment areas cl assified under subpart 2 for the 8-
hour ozone standard, we propose to interpret this to nmean
that an enission inventory would be required 2 years after
designation (i.e., in 2006 if EPA designhates areas in
2004). The CERR requires conprehensive triennial emnission
i nventories, beginning with the 2002 inventory year

regardl ess of an area’s attainment status. Because these
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eni ssion inventories will be avail able, we propose that

the em ssion inventories required by the CERR are
sufficient to neet the provisions of section 182(a)(1).

. In the past, there have been instances where portions of
Tri bal areas have been included in designated
nonattai nment areas, but when the baseline enission
i nventory was prepared, emi ssions fromthe Tribal |ands
were not included. This has had the effect of preventing
the Tribes from generating en ssion reductions from
exi sting sources to devel op enission offsets, as well as
inmpairing the ability of the State to nodel as accurately
as possible. W are encouraging the States and Tribes to
wor k together to ensure that the information used in
devel opi ng the baseline em ssion inventory is inclusive of
all em ssions fromthe nonattai nment area

. The em ssion inventory is used as a tracking netric by
some programs such as enission trading, NSR offsets
trading and RFP. This requires that a year is designated
as a “baseline” year and used as the reference for the
particul ar program
An external review draft of the enission inventory

gui dance titled "Em ssion Inventory Guidance for |nplenmentation
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of Ozone and Particulate Matter National Ambient Air Quality

St andards (NAAQS) and Regi onal Haze Regul ations" is available

at: http://ww. epa.gov/ttn/chief/eiinformation. htnl. Comments

on this document are due at the same time as comments on this
proposed rul emaki ng. However, the review of the em ssion

i nventory guidance is not part of this proposed rul emaking.
Comments subnitted on the emi ssion inventory gui dance shoul d be
identified as such and will not be docketed nor will a
comment/response sunmmary of these comments be a part of the
final 8-hour ozone inplenentation rule. Instructions on howto
submt comrents are included with the draft gui dance docunent.

R, What qui dance should be provided that is specific to Tribes?

This section summari zes gui dance for Tribes offered in
various parts of this proposal. The TAR (40 CFR part 49), which
i mpl enents section 301(d) of the CAA, gives Tribes the option of
developing TIPs. Unlike States, Tribes are not required to
devel op i npl enmentation plans. Specifically, the TAR, adopted in
1998, provides for the Tribes to be treated in the sane nmanner
as a State in inplenenting sections of the CAA. The EPA
deternmined in the TAR that it was inappropriate to treat Tribes
in a manner simlar to a State with regard to specific plan

subm ttal and inplenmentation deadlines for NAAQS-rel ated
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requi renents, including, but not limted to, such deadlines in

CAA sections 110(a) (1), 172(a)(2), 182, 187, and 191. See 40
CFR 49.4(a). If a Tribe elects to do a TIP, we will work with
the Tribe to devel op an appropriate schedul e which neets the
needs of each Tribe, and which does not interfere with the
attai nnent of the NAAQS in other jurisdictions. The Tribe
devel oping a TIP can work with the EPA Regional Ofice on the
appropri ateness of applying RFP and other SIP requirenments that
may or nmay not be appropriate for the Tribe's situation

The TAR indicates that EPA is ultimately responsible for
i mpl ementing CAA prograns in Indian country, as necessary and
appropriate, if Tribes choose not to inplenment those provisions.
For exanple, an unhealthy air quality situation in Indian
country may require EPA to develop a FIP to reduce em ssions
from sources on the reservation. |In such a situation, EPA, in
consultation with the Tribe and in consideration of their needs,
would work to ensure that the NAAQS are net as expeditiously as
practicable. Likewise, if we determ ne that sources in Indian
country could interfere with a larger nonattai nment area neeting
the NAAQS by its attai nment date, we would develop a FIP for
those sources in consultation with the Tribe, as necessary and

appropri ate.
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The TAR al so provides flexibility for the Tribe in the

preparation of a TIP to address the NAAQS. |If a Tribe elects to
develop a TIP, the TAR offers flexibility to Tribes to identify
and i npl ement — on a Tribe-by-Tribe, case-by-case basis — only
those CAA progranms or program el enents needed to address their
specific air quality problems. In its proposed Tribal rule, we
described this flexible inplementati on approach as the “nodul ar
approach.” Each Tribe nmay evaluate the particular activities,

i ncl uding potential sources of air pollution within the exterior
boundaries of its reservation (or within non-reservation areas
for which it has denonstrated jurisdiction), which cause or
contribute to its air pollution problem A Tribe nmay adopt
measures for controlling only those sources or ozone precursor
em ssions, as long as the elements of the TIP are “reasonably
severabl e” fromthe package of elements that can be included in
a whole TIP. A TIP nust include regul ations designed to sol ve
specific air quality problems for which the Tribe is seeking EPA
approval, as well as a denonstration that the Tribal air agency
has the authority fromthe Tribal government to devel op and run
their program the capability to enforce their rules, as well as
the resources to inplenent the programthey adopt. |n addition

the Tribe must receive an “eligibility determ nation” from EPA
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to be treated in the sanme nanner as a State and to receive

aut hori zation from EPA to run a CAA program

We woul d revi ew and approve, where appropriate, these
partial TIPs as one step of an overall air quality plan to
attain the NAAQS. A Tribe may step in later to add other
elenents to the plan, or EPA may step in to fill air quality
gaps as necessary and appropriate. In approving a TIP, we would
eval uate whether the plan interferes with the overall air
quality plan for an area when Tribal |ands are part of a nulti-
jurisdictional area.

Because many of the nonattainnent areas will include many
jurisdictions, and in sonme cases both Tribal and State
jurisdictions, it is inportant for the Tribes and the States to
work together to coordinate their planning efforts. States need
to incorporate Tribal em ssions in their base em ssion
inventories if Indian country is part of an attainment or
nonattai nment area. Tribes and States need to coordinate their
pl anning activities as appropriate to ensure that neither is
adversely affecting attai nnent of the NAAQS in the area as a
whol e.

S. Wat are the requirenents for OTRs under the 8-hour ozone

st andar d?
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Section 176A of subpart 1 provides the authority to

establish interstate transport regions where transport of air
pollutants fromone or nore States contributes significantly to
a violation of a NAAQS in one or nore other States. Wen a
transport region is established, section 176A requires that a
transport conmmi ssion, conprised of representatives fromthe
States in the transport region, also be established. The role
of the transport conmission is to assess the degree of
interstate transport of the pollutant and precursors throughout
the transport region and to evaluate strategies for nitigating
the interstate pollution

Section 184 of subpart 2 establishes additional provisions
for OTRs. Section 184(a) specifically established an OTR
conprising 12 Northeast and Md-Atlantic States and the District
of Columbia in order to address the | ongstanding probl em of
interstate ozone pollution in that region. The genera
provi sions of section 176A apply to any OIR established under
section 184. To date, the existing OTRis the only transport
region for any pollutant that has been established and is
subject to the section 176A requirenents.

Section 184(b) of subpart 2 sets forth specific VOC and NQ

control requirenents to be applied throughout the entire OTR, in
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bot h attai nment and nonattai nnent areas, to reduce interstate

pollution. These additional regional control requirenents are
part D NSR (for VOC and NQ), RACT (for VOC and NQ), enhanced
vehicle I/M and Stage |l vapor recovery (for vehicle refueling)
or a conparable nmeasure. Sone of these requirenents duplicate
requi renents for ozone nonattai nnent areas that are classified
under subpart 2

We believe the clearest legal interpretation of section
184 is that the current OTR and section 184 control requirenents
apply for purposes of the 8-hour standard. W believe that this
interpretation would not result in any new control requirenents
for any area in the OTR because these control requirenents are
not associated with an area’s designation or classification and
al ready apply regi onwi de under the 1-hour ozone standard.
Rat her, these statutory obligations would remain in place for
areas in the existing OTR. If a new OTR is established for
pur poses of the 8-hour standard pursuant to section 176A, that
area woul d al so be subject to the provisions and additiona
control requirenents of section 184.

Because all areas in the existing OTR, including
attai nnent areas, are subject to part D NSR for NQ and VOC and

a nunber of other control neasures, areas in the OIR woul d not
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be able to take full advantage of either the transitional option

proposed for NSR or the Agency’s existing approach for early
reductions, both of which are discussed el sewhere in this
proposed rul emaki ng.

T. Are there any additional requirenents related to enforcenent

and conpliance?

Section 172(c)(6) requires nonattainnent SIPs to "include
enforceable em ssion limtations, and such other contro
measures, means or techniques . . . as well as schedul es and
ti metables for conpliance , as nmay be necessary or appropriate

to provide for attainment The current gui dance

“Q@ui dance on Preparing Enforceabl e Regul ati ons and Conpl i ance
Prograns for the 15 Percent Rate-of-Progress Plans (EPA-452/R-
93- 005, June 1993)” is relevant to rules adopted for SIPs under
the 8-hour ozone NAAQS and should be consulted for purposes of
devel opi ng appropriate nonattai nnment plan provisions under
section 172(c)(6). This document provides States w th gui dance
on how to prepare enforceable stationary and nobil e source
regul ations for their ROP plans. Devel oping clear, concise,
enforceabl e rul es and establishing strong conpliance prograns

hel ps to ensure that the em ssions reductions projected for

specific control strategies are actually achieved. The docunent
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identifies the mninumcriteria and the informati on sources that

we will use to evaluate the enforceability of regulations, and
to determ ne conpliance with Federal guidelines and regul ati ons.
States should follow the guidelines provided in this docunent as
part of their quality assurance process involved in the

devel opment of control measures for their ROP plans and their
attai nnent denonstrations.

U Wat requirenents should apply to energency episodes?

Currently, subpart H of 40 CFR part 51 specifies
requirenents for SIPs to address energency air pollution
epi sodes and for preventing air pollutant |levels fromreaching
| evel s determ ned to cause significant harmto the health of
persons. W anticipate proposing a separate rulemaking in the
future to update portions of that rule. This separate
rul emaki ng may be done in conjunction with revisions to the
energency episode rules that will address the PMs; NAAQS.

V. What anbi ent nonitoring requirenents will apply under the 8-

hour ozone NAAQS?

Ozone nonitoring data play an inportant role in
desi gnations, control strategy devel opnent, and rel ated
i mpl enentation activities. The anmbient nonitoring requirenents

are listed in 40 CFR part 58.
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We plan to nodify these existing ozone nonitoring

requi renents as part of the National Air Mnitoring Strategy.
These changes are being undertaken in a separate rul emaki ng
effort. We plan to propose a national strategy introducing
NCore (national core nmonitoring sites) as a replacenent for
traditional national air nonitoring stations/State and |ocal air
nmoni toring stations (NAMS/ SLAMS) nonitoring currently codified
at 40 CFR part 58.

Part of the NCore network™ would include the existing
ozone nonitoring sites that currently support the NAAQS-rel ated
activities. The nunmber and |ocation of the original sites would
likely be very simlar to the current network. The regulatory
nodi ficati ons are expected to include ozone nonitoring
requi renents based upon the popul ation of an area and its
hi storical/forecasted ozone air quality val ues.

In addition, we anticipate that we will include a
requi renent for neasuring nmultiple air pollutants at sel ect
| ocations. The NCore sites are expected to include high-
sensitivity nitrogen oxide (NO and total reactive oxides of

nitrogen (NOy) neasurenents at |ocations across the nation to

A description of the NCore can be found at the follow ng
web site:
http://ww. epa.gov/ttnanti1/files/anbient/nonitorstrat/sec4. pdf.
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support the tracking of national em ssion strategy efforts such

as the NQ SIP Call and, if created, a statute codifying the
Clear Skies Bill, which addresses NQ reductions across the
nati on.

Each State, local, and Tribal air nonitoring agency is
bei ng asked to assess the adequacy of its air pollution
nmoni toring networks, including those sites that neasure ozone.
W will work with these agencies to devel op network plans to
ensure approval of all network designs. On a |local basis, there
will be sone relocation, addition and renmpoval of ozone sites as
a result of regional network assessnents.

The CAA requires that ozone precursor nonitoring be
conducted in any ozone nonattai nnent area classified as serious,
severe, or extreme. W adopted regulations reflecting the
statutory requirenents in 40 CFR part 58 in 1994 as the
Phot ochem cal Assessnment Mnitoring Stations (PAMS) program
Areas that would be designated under the 8-hour ozone NAAQS are
not directly addressed in 40 CFR part 58 for ozone precursor
noni t ori ng.

The PAMS nonitoring will be retained in areas currently
desi gnated as 1-hour ozone serious, severe, and extrene

nonattai nnent areas. The nonitoring strategy regul ation
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revisions will consider the possibility of reducing sone of the

sanmpling schedules. W also intend to pronote the use of
i ndi vidual |y desi gned PAMS networks to address the very specific
ozone and ozone precursor data needs in PAMS areas.

The revised regulation will also cover all areas that are
classified as serious or above for the 8-hour NAAQS. Once an
area i s bunped up to serious or above, it would be subject to
the enhanced nonitoring rule and woul d be required to devel op
appropriate PAMS plans. Were practical, PAMS stations should
be incorporated into nmulti-pollutant NCORE | evel 2 sites™ that
i ncl ude NOy, neteorol ogical and CO (a good indicator of nobile
em ssion nmeasurenments.) Alternative plans are recomended for
8- hour bunp-up areas. This will be reflected in the 40 CFR part
58 changes as wel |

W When will EPA require 8-hour attainnent denpnstration SIP

subni ssi ons?

1. Background

The tinme for subm ssion of attai nnent denpnstration S|Ps
is linked to whether the requirenents are specified under

subpart 1 or subpart 2. 1In general, all areas designated

A description of the NCore |evel 2 stations can be found

at the following web site:
http://ww. epa.gov/ttnanti1/fil es/ anbi ent/ nonitorstrat/sec4. pdf.
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nonattai nment are subject to the planning requirenents of

subpart 1. However, if the area is subject to a nore specific
requi renent under subpart 2, the subpart 2 planning obligation
controls. As proposed el sewhere in the discussion concerning
classification options, sone, if not all, 8-hour ozone standard
nonattai nment areas will be subject to the subpart 2 planning
obl i gati ons.

Section 172(b) (in subpart 1) provides that at the tine
EPA pronul gates the designation of an area as nonattai nment with
respect to a NAAQS under section 107(d), the Administrator shal
establish a schedule for subm ssion of a plan that neets the
CAA' s requirenments for nonattai nnent areas. This schedule may
not extend beyond 3 years after the date of nonattai nment
desi gnati on.

Under subpart 2 of the CAA, attainnent denonstration SIP
subni ssi on deadl i nes for areas designated nonattai nment for the
1- hour ozone standard are |linked to the date of enactnent of the
CAA Anmendnents, i.e., from Novenber 15, 1990. This date is also
the date by which nost of these areas were designated and
classified by operation of law. See CAA section 107(d)(1)(C
and 181(a). Moreover, in subpart 1, Congress |inked the tine

for SIP subnission to the tinme of designations. See CAA section
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172(b). Because such dates have | ong since passed, we believe

that it is reasonable to tie the SIP subnmittal dates to the date
of nonattai nnent designations and classifications for the 8-hour
standard.” While the submi ssion date for all SIP requirenents
in subpart 2 will be tied to the date of nonattai nnment
designations, this section of the proposed rule discusses the
requi renent to subnmit an attai nment denonstration. For purposes
of the discussion here, we are assum ng that designations will
occur in 2004.

Subpart 2 requires attai nment denonstration subm ssions at
different times depending on an area's classification. Section
182(a) does not require an attai nment denonstration for nargina
areas. Section 182(b)(A) (1) requires noderate areas to submt
an attai nnent denonstration no later than 3 years after the date
of enactnent. Section 183(c)(2) requires serious (and higher
classified) areas to submit an attainnent denonstration no |ater
than 4 years after date of enactnent. As provided above, we
propose to interpret these tines to run fromthe date of an
area’ s nonattai nment designation. Despite the fact that the

CAA' s provisions for the timng of subm ssion of attainnent

 Since we anticipate that areas will be designated and

classified on the sane date, we will use the term “designation”
to represent the date of designation and cl assification.
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denmonstration SIPs for subpart 1 areas differs fromthat of

subpart 2 areas, we do not believe it is appropriate or
desirable to require States to subnmt attai nment denonstrations
for areas designated nonattai nment under the 8-hour standard at
greatly different tinmes. W recognize that photochenical grid
nodel i ng--required by the CAA for interstate noderate

nonattai nment areas, as well as serious and higher-classified
areas—wi || be perforned on | arge enough scal es to address
transport and will in nbst cases enconpass a nunber of

nonattai nment areas. These nunmerous nonattai nment areas nay
differ by classification (sone areas may be intrastate noderate
areas, sone inter-state noderate areas, and others serious and
above nonattai nnment areas). Sone areas that may require

attai nnent denonstrations may be subject to subpart 1 while
others may be subject to subpart 2. Furthernore, the contro
strategi es that may be nodeled for all the areas in the nodeling
domain will likely be nodel ed sinultaneously, especially if al
the areas are located in a single State. Also, we believe that
techni ques for photochem cal grid nodeling, while they were nore
ti me-consuni ng when the 1990 CAA Anendnents were enacted, are

now nore standardi zed and less tinme-consuming. |In |light of
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this, we do not believe it is reasonable to defer subm ssion of

attai nnent denonstrations beyond 3 years after designation

The TAR, which inplenents section 301(d) of the CAA, gives
Tribes the option of developing TIPs. Specifically, the TAR
provides for the Tribes to be treated in the sane manner as a
State in inplenenting nost of the CAA. However, in the TAR EPA
determined that it was inappropriate to treat Tribes in a manner
simlar to a State with regard to schedules. Therefore, Tribes
are not required to submt a TIP, nor, if they choose to submt
a TIP, are they required to subnit a TIP in the sane tinefrane
as the States. Where a Tribe chooses to develop a TIP, we will
work with themto devel op an appropriate schedul e that neets the
needs of the Tribe but does not interfere with tinely attai nnment
of the NAAQS on Tribal land or in other jurisdictions.

2. Option being proposed

In light of the above discussion and rationale, we are
proposing to require all nonattai nnent areas that are required
to perform photochenical grid nodeling--regardl ess of coverage
under subpart 1 or 2 or regardless of classification under
subpart 2--to submit an attai nnent denonstration within 3 years

after designation.
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We believe this proposal would result in a closer

synchroni zation of the 8-hour ozone and PM; attai nnent
denonstration SIP subnmittal dates. W discussed the integration
of ozone and PM; schedul es at the three public neetings and
nunerous conference calls that were held with stakehol der

groups. A mgjority of commenters were supportive of integrating
the SIP attai nment plan subm ssion schedul es for ozone and PM;
because integration would optim ze control strategies, save tine
and pl anni ng resources, streamnline deadlines, and naxin ze cost
ef fecti veness, anobng other benefits.

The PM s standard is anticipated to be inplenmented under
subpart 1 of the CAA, which requires a SIP subnission by a date
set by EPA, which can be no later than 3 years from designati on.
Since we are proposing that all 8-hour ozone nonattai nment areas
that are required to perform photocheni cal grid nodeling submt
their attai nment denonstration SIPs within 3 years after
nonatt ai nment designation, this would result in a high degree of
synchroni zation and thus all ow conprehensive anal yses that would
evaluate controls to attain both air quality standards. As
not ed above, we are assuming for this proposed rul emaki ng that
ozone designations will be pronulgated in the 2004 tinmefrane;

currently under TEA-21, designations for PM; would occur
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begi nning in 2004, and nust be conpleted by the end of 2005

Thus, the | ater-designated PM; areas would not be required to
submt their attai nment denonstration SIPs until after the ozone
SIPs are due. Additional discussion of the benefits of
integrating the planning for both standards appears el sewhere in
this proposed rul emaki ng.
VI1. PROPOSAL OF | NTEGRATED FRAMEWORKS USI NG VARI QUS OPTI ONS

As noted above, we are presenting two possible integrated
framewor ks that conprise an option from each of the above
i npl ementation elenments to illustrate how they may work in
conjunction with each other. In addition to soliciting coment
on the options presented for the individual elenments, we are
al so soliciting cormment on how the options can be grouped into
an integrated inplenentation framework. The follow ng
framewor ks shoul d be considered illustrative of possible ways of
combi ning the el enent options. For final rul emaki ng, however,
we may devel op a consolidated franework that uses a different
conbi nation of the options proposed above, based on comments
recei ved and other information that comes to |light during the
public coment peri od.

We are proposing for corment two integrated franmeworks:
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. Framewor k 1-an approach considered sinilar to traditional

i mpl ement ati on,

. Framewor k 2—-an approach consi dered nore flexible than
traditional inplenentation.

Table 5 illustrates how el enent options nay be conbined to
formthese two frameworks. Elenents for which we are proposing
only one option would be common to either framework. For
el ements for which we are proposing several options, only one
option has been selected for purposes of illustrating the
framewor ks depi cted bel ow.

In addition, there are several proposed el ements where
options are presented that only apply to areas that would be
covered by subpart 1; these elenents include RACT for subpart 1
areas and the NQ waiver requirenent as it would apply to
subpart 1 areas. These elenents are not shown in Table 5 bel ow,

since they are only applicable to subpart 1 areas.
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TABLE 5

8- HOUR OZONE NAAQS | MPLEMENTATI ON
ELEVENTS/ OPTI ONS GROUPED | NTO FRAMEWWORKS FOR PROPOSAL
(This table only sumrari zes the options and approaches; the full description of the
approach or option in the proposed rul emaki ng shoul d be consulted)

| MPLEMENTATI ON ELEMENT

FRAMEWORK 1

FRAMEWORK 2

A. WII subpart 1 or
subpart 2 govern
classifications?

Classify all areas under
subpart 2 using 8-hour
desi gn val ues (Option 1)

Areas with a 1-hour design val ue
> 0.121 ppm woul d be classified
under subpart 2 using 8-hour
design values. Areas with a 1-
hour design value < 0.121 ppm
woul d be covered under subpart 1.

(Option 2)

B. WII areas under
subpart 1 be classified?

N A

No classification (Option 1)

C. Wen may the State
treat neasures that
applied for purposes of
t he 1-hour standard as
conti ngency neasures,
consistent with section
110(1)

When the area attains the
8- hour ozone standard and
is designated attai nnment

When the area achi eves the | eve
of the 1-hour standard
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| MPLEMENTATI ON ELEMENT

FRAVMEVWORK 1

FRAMVEWORK 2

D.1. How will the 15
percent VOC ROP
requi rement apply?

Al'l areas classified as
noder ate or above for the
8- hour NAAQS nust achieve a
15 percent reduction in VOC
eni ssions for the first 6
years after the base year
(2002) (Option 1).

A noderate area that already
achi eved a 15 percent VOC
reduction for the 1-hour ozone
standard woul d be considered to
have net the 15 percent

requi renent already and may

i nstead inpl enment RFP consi stent
with section 172(c). An area
classified as serious or above
that already achieved a 15
percent VOC reduction would be
consi dered to have nmet the 15
percent requirenment so it could
choose to achieve an average of
three percent per year of VOC or
NQ, reductions for the 6-year

period. (Option 2)
D.2. Wat is the baseline [All areas would use a 2002 baseline year for preparation of
year for the enission the em ssions inventory.
i nventory used for
RFP/ ROP?
D.3. What restrictions on [All em ssions reductions that occur after the baseline

creditabl e measures for
RFP/ ROP under the 8-hour
standard (subpart 2 areas
only) will apply?

eni ssions inventory year from post-1990 Federa
nmeasures woul d be creditable for

any ot her

nmeasures and
ROP/ RFP, except

those specifically prohibited in section 182(b(1) (D)

D.4. What will RFP be for

N A

a. Areas with attainnent dates 3
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| MPLEMENTATI ON ELEMENT

FRAVMEVWORK 1

FRAMVEWORK 2

areas classified under
subpart 1?

years or less after designation.
As wi th marginal areas, those
areas would not be subject to a
separate RFP requirenent.

b. Areas with attainment dates
between 3 to 6 years after

desi gnati on.

No separate RFP denonstration
required except RFP would be net
if a State denonstrates eni ssions
reducti ons needed for attainment
woul d be achi eved by the

attai nnment date. (Option 1)

c. Areas with attainnent dates
beyond 6 years after designation.
The RFP pl an subm ssion would be
due with the attainnent
denonstration within 3 years
after designation and woul d need
to provide for certain increnments
of reductions fromthe baseline
eni ssion year out to the

attai nnent year, proportionate
to the tinme between the base year
and the attai nment year. (Option
1)
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| MPLEMENTATI ON ELEMENT FRAVMEVWORK 1 FRAMVEWORK 2

D.5. How would the 8-hour | The area woul d devel op new baseline and new ROP em ssion
ROP requirement fit with reduction targets for the 8-hour standard for the entire area

the 1-hour ROP and could drop the 1-hour standard target for any periods

requirenent ? that overlap with an 8-hour RFP peri od.

E. \What's the RACT N A If the area is able to

requi renent for areas denonstrate attai nnent of the
covered under subpart 17 standard as expeditiously as

practicable with em ssion contro
measures in the SIP, then RACT
will be met, and additional
measures woul d not be required as
bei ng reasonably avail abl e

(Option 2).




311

| MPLEMENTATI ON ELEMENT

FRAVMEVWORK 1

FRAMVEWORK 2

F. What will be the NSR
requi renent ?

Status quo approach for all
areas — areas subject to
NSR obligations for their
8-hour classifications
under subpart 2 (Option 1)

Three options which could be

i mpl emented in conjunction with
each other:

Status quo approach for all areas
(subpart 1 areas get subpart 1
NSR, subpart 2 areas get subpart
2 NSR) (Option 1);

AND

A nore flexible NSR program
(i.e., allowing a pool of

of fsets, nore flexible technol ogy
control requirenent) for areas
that subnit early SIPs
(“transitional” NSR program
(Option 2);

AND

A CADC program which would all ow
a nore flexible NSR program for
areas that adopt CADC provisions

(Option 3).
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VIIl. Oher Considerations

A. WIIl EPA be contenplating incentives for areas that want to

take early action for reducing ozone under the 8-hour standard?

This section discusses the extent to which we are
providing incentives for areas that wish to voluntarily expedite
the path to cleaner air by initiating early planning and contro
actions for reducing ground-|evel ozone prior to EPA' s
designations for the 8-hour ozone NAAQS. State, local and
Tribal air pollution control agencies have continued to express
a need for added flexibility in inplementing the 8-hour ozone
NAAQS, including incentives for taking action sooner than EPA
requi res for reducing ground-Ilevel ozone. W are encouraging
localities to nmake decisions that will achieve clean air sooner
than otherwi se is nandated by the CAA. Early planning and early
i mpl enentati on of control measures that inproves air quality
will likely accelerate protection of public health. W issued
our policy on early planning on Novenber 14, 2002. W are not
proposing action on this approach in this rul enmaki ng and,
therefore, we are not entertaining conment on this issue.

1. Wat are the Ozone Flex Guidelines for the 1-hour ozone

NAAQS?
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In June 2001 we announced the “Ozone Fl ex Qi delines”

program (Ozone Fl ex), which supports and rewards innovati ve,
voluntary, local strategies to reduce ground-|evel ozone. Ozone
Flex is a framework for local conmunities to devel op voluntary
sol utions for areas concerned about potential future

nonattai nnent of the 1-hour ozone standard. Ozone Flex is

i ntended to achi eve em ssions reductions and avoid future
nonattai nment problens in those areas designated attai nment for
the 1-hour standard. Wile this programis only available to
areas to address the 1-hour ozone standard, it al so recognizes
that areas may secure enissions reductions and public health
benefits toward attaining the 8-hour ozone standard prior to
EPA’ s designation of areas. These voluntary neasures nay be
creditable to future planning efforts for the 8-hour standard,
to the extent allowed by the CAA and EPA gui dance or rules. Any
em ssions reductions targeted for a period after the base year
woul d provide “credit” for a State, local, or Tribal area in any
future plan. Emission reduction credits toward neeting RFP are
di scussed el sewhere in this proposed rul emaking.

2. What is the “Early Action Conpact” for inplenenting the 8-

hour ozone NAAQS?
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Foll owi ng EPA' s issuance of the “Ozone Fl ex CGuidelines”

for continued attai nment of the 1-hour standard, the Texas
Conmi ssi on on Environnental Quality (TCEQ encouraged EPA to
consi der additional incentives for early planning towards
achi eving the 8-hour ozone NAAQS. On March 20, 2002, the TCEQ
submtted to EPA the Protocol for Early Action Conpacts Designed
to Achieve and Maintain the 8-hour Ozone Standard (Protocol).
The Protocol was designed to achi eve em ssions reductions and
clean air sooner than would otherw se be required under the CAA
for inplementing the 8-hour ozone NAAQS. The TCEQ proposed t hat
the Protocol would be formalized by “Early Action Conpact”
agreenents (Conpacts) primarily devel oped by local, State and
Federal (EPA) officials. The principles of the Conpacts are the
fol | owi ng:
. early planning, inplenentation, and em ssions reductions
| eading to expeditious attai nment and mai ntenance of the
8- hour ozone standard;
. | ocal control of the neasures enployed, with broad-based
public input;
. State support to ensure technical integrity of the early

action plan;
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. formal incorporation of the early action plan into the
SI P,
. designation of all areas attainment or nonattainnent in

April 2004, but, for Conpact areas, deferral of the
effective date of the nonattai nnment designation and/or
designation requirements so long as all Conpact ternms and

m | estones continue to be net; and
. safeguards to return areas to traditional SIP attainment

requi renments should Conpact ternms be unfulfilled (e.g., if

the area fails to attain in 2007), with appropriate credit
given for reduction neasures already inplenmented.

Under this approach, an early, voluntary 8-hour air
quality plan would be devel oped through an Early Action Conpact
agreenment for each area that approaches or nonitors exceedances
of the 8-hour standard and that is designated attai nnent for the
1- hour ozone standard. This approach would also apply to
mai nt enance areas for the 1-hour ozone standard to the extent
such areas continue to maintain that standard. One-hour ozone
mai nt enance areas are areas that were previously designated
nonattai nment for the 1-hour ozone standard, but were
redesignated to attai nment pursuant to section 107(d)(3)(E) and

subj ect to the requirements of section 175A of the CAA.
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Under a Conpact, the local area would conmit to develop a

SI P based on recent enission inventories and air quality
nodel i ng denmponstrating attai nment of the 8-hour standard by
2007. In addition, the area would identify additional |oca
controls beyond Federal and State requirenents, which would be

i mpl emented by 2005. According to the Protocol, we would
recogni ze the local area’s commtnment to early, voluntary action
by designating the area nonattainment in April 2004 (at the tinme
of national designations for all areas of the country), but
deferring the effective date of the nonattainnent designation
for participating Conpact areas that are nmonitoring a violation
of the 8-hour ozone standard, so long as all terns and

nm | estones of the Conpact continue to be net, including

subm ssion of the early action SIP revision no |ater than
Decenber 31, 2004.% We circul ated the Protocol to nunerous
organi zations for review and comment. A copy of the revised
Protocol is available in the docket for this proposed

rul emaki ng.

3. Wat is EPA's response to the Texas “Early Action Conpact?”

®f a Conpact area had air quality neeting the 8-hour
standard for the period on which designations are based, we

woul d designate the area as attai nment without a deferred
ef fective date.
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In a letter dated June 19, 2002, from Gregg Cooke,

Adm nistrator, Region 6, to Robert Huston, Chairman, TCEQ EPA
endorsed the principles outlined in the Protocol. The Protoco
was subsequently revised on Decenber 11, 2002, based on conments
from EPA. Upon the conpletion of Conpacts by Decenber 31, 2002
in areas that neet the requirenents of the Protocol (including
1- hour nmintenance areas), we intend to honor the commtnents
established in these agreenents. Any control nmeasures
identified by a Conpact area nust be subnmitted to EPA for
approval as a SIP revision.

In a proposed settlement with nine environmental groups
we agreed to designate areas for the 8-hour ozone standard by
April 15, 2004. This deadline gives States and Tri bes anple
time to update their recomrendations by April 15, 2003 for
nonatt ai nment area boundaries. The EPA | odged the proposed
consent decree on Novenber 13, 2002 with the U S. District Court
for the District of Colunbia. Also on November 14, 2002, we
i ssued a gui dance nmenorandum outlining the new designations
schedul e, requirenents for designating Tribal areas, and
di scussi ng the inmpact of the designation schedule on areas that

are devel oping early action conpacts. (Menorandum dated Novenber
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14, 2002, fromJeffrey R Hol nstead, Assistant Adninistrator, to

EPA Regi onal Administrators.)

We have entered into early action conpacts with a numnber
of areas of the country. As a result, we will designate al
areas of the country either attainment or nonattainment in Apri
2004 (including Conpact areas). At that tinme, we plan to
propose to defer the effective date of the nonattai nnment
designation for participating Conpact areas that are nonitoring
a violation of the 8-hour ozone standard, provided all terns of
the agreement continue to be net, including tinely conpletion of
all Conpact nilestones. However, as the Conpacts were signed
prior to the 2004 designhations process, the Agency cannot
prej udge the outcone of designations. Consequently, States are
advised that if EPA determ nes that any portion of a compact
area shoul d become part of an 8-hour ozone nonattai nnment area,
that portion would no | onger be eligible for participation in
the Early Action Conpact, and the effective date of the
nonattai nnent designation for that portion of the Conmpact woul d
not be deferred. Also, as noted above, this proposed rul emaking
does not propose to establish attai nment/nonattai nnent

desi gnations, nor does it address the principles that will be
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considered in the designation process, nor does it take coment

on the Early Action Conpact program

4. Did EPA consider other options for incentives for areas that

take early actions for reducing ozone?

We did consider another option, which is discussed in a
separate docunent available in the docket.®

5. Wat is the difference between the early action conpact

program and the transitional NSR progran?

Appendi x D of this proposed rul emaki ng contains a table
conparing the two programs. |t should be noted that areas that
may be initially eligible for the Early Action Conpact but that
becone ineligible later may still be eligible for the
transitional NSR program

B. darification of how the transition from1-hour to 8-hour

standard will work for early action conpact areas, for

conformty, and for NSR and PSD

Appendi x E presents a table that describes our
interpretation of the applicability of conformity and

tradi tional NSR and PSD under the various potential transition

#Addi tional Options Considered for “Proposed Rule to
| mpl emrent the 8-Hour Ozone National Anmbient Air Quality
Standard.” U.S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, Research Triangle Park, NC
March 2003.
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scenarios. This table is included for infornmational purposes

only and does not constitute part of the proposed rule. It is

i ntended only to informcoment on the proposal itself. As

di scussed el sewhere in this preanble, we are proposing options
for how areas will transition fromthe 1-hour standard to the

8- hour standard. Under one of the options, we would revoke the
1-hour standard 1 year after the effective date of the 8-hour
designations. For Early Action Conpact areas, the nonattai nnment
designation for the 8-hour ozone standard is pronul gated, but
the effective date of that designation is deferred as |ong as
the area continues to neet conpact nilestones. These m|estones
are described in the Hol mstead nenorandum referenced earlier.
Shortly after Decenber 2007 (i.e., by April 2008), we intend to
make a deternmination of whether the area attained the 8-hour
ozone standard. For all Conpact areas, under the transition
option described earlier in this paragraph, we would revoke the
1-hour standard for these areas 1 year after the effective date
of the designation of attainnent or nonattainnent for the 8-hour
standard. Therefore, on the 1-year effective date of the
deternmination we make in April 2008, which will include the

desi gnati on of Conpact areas, the 1-hour standard woul d be

revoked (in approximately May or June of 2009).
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C. Howwll EPA' s proposal affect funding under the Congestion

Mtigation and Air Quality Inprovenent (CMAQ) Progranf

Dependi ng on the specific characteristics of a
nonattai nnent area, revocation of the 1-hour ozone standard will
have varying effects on sone Federal transportation program
funds apportioned to the States through a fornula established by
the TEA-21. The TEA-21 establishes eligibility for the CMAQ
program transportation funds for nonattai nment and nai ntenance
areas, designated under section 107(d) of the CAA (42 U.S.C.
7407(d)), provided the area is, or was, classified in accordance
wi th CAA sections 181, 186, and 188. Eligibility, in part,
establishes an area’s ability to use CMAQ funding. Areas
desi gnat ed nonattai nnent after Decermber 31, 1997 are al so
eligible, but without regard to classification.

The amount of CMAQ funds available to States for use in
nonattai nnment and mai ntenance areas is set at |evels authorized
by TEA-21. The funds are apportioned to States through the
statutory fornula contained in section 104(b) of title 23. The
formula is based on a State’s wei ghted popul ati on, which takes
into account the classifications of ozone and CO nonattai nnent
and mai nt enance areas, and the population in such areas. The

fornmul a does not account for PM nonattai nnment areas.
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As we revoke the 1-hour ozone standard under

i mpl ement ati on of the new 8-hour ozone NAAQS, changes regarding
t he designation and classification of these nonattai nment and
mai nt enance areas, will change the anpbunt of CMAQ funds
apportioned to each State under the current apportionnent
formula, and thus available to these areas. Sone States with
1- hour ozone nonattai nment and nai ntenance areas will | ose CMAQ
fundi ng while others nmay gain wi thout a statutory change. How
much will depend on how nmuch a State’s wei ghted popul ation
changes because of the revocation.

Furthernore, after revocation any 1-hour ozone
nonatt ai nment or rmai ntenance area that is not al so designated
nonatt ai nment under the 8-hour or the existing CO or PM 10
standards will lose the ability to spend CMAQ funding. Since 1-
hour ozone designations will no |longer be in force, the
authori zed ability to use CMAQ funds under 23 USC 149(b) will be
limted to existing CO and PM 10 nonattai nment and nai nt enance
areas and areas designated after December 31, 1997, such as
t hose designated under the 8-hour standard.

Finally, nonattai nnent areas designated under the 8-hour
ozone standard would all be eligible for CMAQ fundi ng, but the

fornmula for determ ning the amount of funds apportioned to the
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States would only take into account the areas that are

classified pursuant to CAA sections 181, 186, and 188. Areas
desi gnated but not classified under the 8-hour standard woul d
not be included in the apportionnent fornmula, and States with
such areas will not receive any CMAQ fundi ng because of those
areas. As noted elsewhere in this proposal, EPA is requesting
comment on various concepts for classifying nonattai nment areas
under the 8-hour standard.

We are aware that apportionnent of CMAQ funds is
cal cul ated yearly and varies according to changi ng popul ati on,
and severity of air pollution. The TEA-21 is due for
reauthorization in Cctober, 2003, and adjustments to the CMAQ
eligibility criteria and apportionnent fornula nmay be possi bl e.
We understand the inmportance of CMAQ funding to States and
nonattai nment areas and are prepared to work with DOT and
Congress to nminimze the unintended inpact of the 8-hour ozone
NAAQS, on those funds.

D. Are there any environnental inpact differences between the

two najor classification options being proposed?

Both of the major classification options being proposed
would result in attainnment by an expeditious attainnent date.

However, the EPA analysis of costs of the options notes that
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they do not necessarily have the sane environnental inpact. The

subpart 2-only option is nore expensive for some of the 10 areas
analyzed in the cost analysis--largely because subpart 2 ROP
requi res nore em ssions reductions, and it requires these
reductions by 2008, 2 years earlier than the attai nnent date of
2010 that is assuned for the analysis areas. This would result
in
an earlier air quality benefit. W have not perfornmed air
quality nodeling to determne the increnent of air quality
benefit fromthe subpart 2-only option conpared to the option
under which sone areas are covered under subpart 1.
| X. STATUTORY AND EXECUTI VE ORDER REVI EWS

Upon promul gati on of the NAAQS, the CAA requires EPA to
designate areas as attaining or not attaining that NAAQS. The
CAA then specifies requirenents for areas based on whether such
areas are attaining or not attaining the NAAQS. This proposed
rule fleshes out the statutory requirenents that areas not
neeting the NAAQS are obligated to nmeet. |n sone instances, the
statute i s ambi guous regarding the statutory obligations that
apply--thus we are proposing various options that it believes
are consistent with the anbi guous | anguage of the statute. One

set of options attenpts to provide the nost flexible and | east-
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cost option for States and the sources that States may choose to

regul ate. The other, follows a nore traditional statutory
interpretation.®

A. Executive Order 12866: Requlatory Pl anning and Revi ew

Under Executive Order 12866 (58 FR 51735, October 4,
1993), the Agency must determ ne whether the regulatory action
is “significant” and, therefore, subject to Ofice of Management
and Budget (OVB) review and the requirenents of the Executive
Order. The Order defines “significant regulatory action” as one
that is likely to result in a rule that may:

(1) have an annual effect on the econony of $100 nillion
or nore or adversely affect in a material way the econony, a
sector of the econony, productivity, conpetition, jobs, the
environment, public health or safety, or State, local, or Triba
governnents or communities;

(2) create a serious inconsistency or otherwise interfere

with an action taken or planned by another agency;

#U.S. EPA, Cost, Emission Reduction, Energy, and Econonic
| npact Assessnent of the Proposed Rul e Establishing the
| mpl ementati on Franmework for the 8-Hour, 0.08ppm Ozone Nationa
Ambient Air Quality Standard, prepared by the |Innovative
Strategi es and Economics Group, Ofice of Air Quality Planning
and Standards, Research Triangle Park, N. C. April 24, 2003.



326
(3) materially alter the budgetary inpact of entitlenents,

grants, user fees, or loan prograns or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President’'s priorities, or the principles
set forth in the Executive Order.”

Pursuant to the ternms of Executive Order 12866, it has
been determ ned that this rule is a “significant regulatory
action” because it raises novel legal or policy issues arising
out of | egal mandates. As such, this action was submtted to
OMB for review. Changes made in response to OVB suggesti ons or
recommendati ons will be docurmented in the public record

B. Paper wor k Reducti on Act

This action does not inpose an information collection
burden under the provisions of the Paperwork Reduction Act, 44
U S.C. 3501 et seq.

C. Requl atory Flexibility Act

The Regulatory Flexibility Act generally requires an
Agency to prepare a regulatory flexibility analysis of any rule
subj ect to notice and comrent rul emaki ng requirenents under the
Adnmini strative Procedures Act or any other statute unless the

Agency certifies the rule will not have a significant econonic
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i mpact on a substantial nunber of small entities. Snall

entities include small businesses, small organizations, and
smal | governnental jurisdictions.

For purposes of assessing the inpacts of today's proposed
rule on small entities, small entity is defined as: (1) a snmall
business that is a small industrial entity as defined in the
U.S. Smal |l Business Administration (SBA) size standards. (See 13
CFR 121.); (2) a governnental jurisdiction that is a governnent
of a city, county, town, school district or special district
with a population of |less than 50,000; and (3) a snall
organi zation that is any not-for-profit enterprise whichis
i ndependently owned and operated and is not dominant inits
field.

After considering the econom c inpacts of today’'s proposed
rule on small entities, | certify that this action will not have
a significant econom c inmpact on a substantial nunmber of small
entities. This proposed rule will not inpose any requirenents
on snmall entities. Rather, this rule interprets the obligations
established in the CAA for States to submt inplenentation plans
in order to attain the 8-hour ozone NAAQS

D. Unfunded Mandates Ref orm Act
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Title Il of the Unfunded Mandates Reform Act of 1995

(UVRA), Public Law 104-4, establishes requirements for Federa
agencies to assess the effects of their regulatory actions on
State, local, and Tribal governnments and the private sector.
Under section 202 of the UVMRA, EPA generally nust prepare a
witten statement, including a cost-benefit analysis, for
proposed and final rules with “Federal mandates” that may result
in expenditures to State, local, and tribal governnents, in the
aggregate, or to the private sector, of $100 million or nore in
any 1 year. Before pronulgating an EPA rule for which a witten
statenent is needed, section 205 of the UMRA generally requires
EPA to identify and consider a reasonabl e number of regulatory
alternatives and adopt the | east costly, nobst cost-effective or

| east burdensone alternative that achieves the objectives of the
rule. The provisions of section 205 do not apply when they are
i nconsistent with applicable aw. Moreover, section 205 all ows
EPA to adopt an alternative other than the | east costly, nopst
cost-effective or | east burdensone alternative if the
Admi ni strator publishes with the final rule an explanation why
that alternative was not adopted. Before EPA establishes any
regul atory requirenents that may significantly or uniquely

affect small governments, including Tribal governments, it nust
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have devel oped under section 203 of the UMRA a small governnent

agency plan. The plan nust provide for notifying potentially
affected small governnents, enabling officials of affected smal
governnents to have neaningful and tinely input in the

devel opment of EPA regul atory proposals with significant Federa
i ntergovernmental mandates, and inform ng, educating, and

advi sing small governnents on conpliance with the regulatory
requi renents.

The EPA has determined that this rule does not contain a
Federal mandate that may result in expenditures of $100 mllion
or nore for State, local, and Tribal governments, in the
aggregate, or the private sector in any 1 year. The estimted
admi ni strative burden hour and costs associated with
i npl ementing the 8-hour, 0.08 ppm NAAQS were devel oped upon
pronmul gati on of the standard and presented in Chapter 10 of U.S.
EPA 1997, Regul atory | npact Analyses for the Particulate Matter
and Ozone National Anmbient Air Quality Standards, |nnovative
Strategi es and Economics Group, Ofice of Air Quality Planning
and Standards, Research Triangle Park, N.C., July 16, 1997. The
estimted costs presented there for States in 1990 dollars
totaled $0.9 nmillion. The corresponding estimate in 1997

dollars is $1.1 mllion. Should the npre traditiona
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classification option be adopted as the inplenmentation

framework, these costs may increase nodestly, but would not
reach $100 mllion. Thus, today's rule is not subject to the
requi renents of section 202 and 205 of the UMRA

The CAA inposes the obligation for States to submit SIPs
to inplement the 8-hour ozone NAAQS; in this rule, EPAis nerely
fl eshing out those requirements. However, even if this rule did
establish a requirenent for States to subnit SIPs, it is
guesti onabl e whether a requirenent to subnmt a SIP revision
woul d constitute a Federal nandate in any case. The obligation
for a State to subnmit a SIP that arises out of section 110 and
part D of the CAAis not legally enforceable by a court of |aw
and at nost is a condition for continued recei pt of highway
funds. Therefore, it is possible to view an action requiring
such a submittal as not creating any enforceable duty within the
meani ng of section 421(5)(9a)(l) of UWRA (2 U.S.C. 658(a)(l1)).
Even if it did, the duty could be viewed as falling within the
exception for a condition of Federal assistance under section
421(5)(a)(i)(1) of UMRA (2 U.S.C. 658(5)(a)(i)(1)).

In the proposal, EPA has determined that this proposed
rul e contains no regulatory requirenents that may significantly

or uniquely affect small governnments, including Triba
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governnents. Nonethel ess, EPA carried out consultations with

governnental entities affected by this rule.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisni (64 FR 43255,
August 10, 1999), requires EPA to devel op an account abl e process
to ensure “neaningful and tinmely input by State and | oca
officials in the devel opnent of regulatory policies that have
federalisminplications.” “Policies that have federalism
implications” is defined in the Executive Order to include
regul ati ons that have “substantial direct effects on the States,
on the relationship between the national governnent and the
States, or on the distribution of power and responsibilities
anong the various |evels of governnment.”

This proposed rule does not have federalisminplications.
It will not have substantial direct effects on the States, on
the rel ationship between the national governnent and the States,
or on the distribution of power and responsibilities anong the
various |evels of governnent, as specified in Executive Order
13132. As described in section D, above (on UVRA), EPA
previously deternmined the costs to States to inplenent the 8-
hour ozone NAAQS to be approximately $1 mllion. While this

proposed rul e considers options not addressed at the time the
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NAAQS were pronul gated, the costs for inplenentation under these

options would rise only marginally. This rule fleshes out the
statutory obligations of States in inplenenting the 8-hour ozone
NAAQS. Finally, the CAA establishes the schenme whereby States
take the lead in devel oping plans to neet the NAAQS. This
proposed rule would not nodify the relationship of the States
and EPA for purposes of devel oping prograns to inplenent the
NAAQS. Thus, Executive Order 13132 does not apply to this
proposed rul e.

Al t hough section 6 of Executive Order 13132 does not apply
to this rule, EPA actively engaged the States in the devel opnent
of this proposed rule. The EPA held regular calls with
representatives of State and local air pollution contro
agencies. The EPA also held three public hearings at which it
descri bed the approaches it was considering and provided an
opportunity for States and various other governnmental officials
to comment on the options being considered.

In the spirit of Executive Order 13132, and consi stent
with EPA policy to pronote conmunications between EPA and State
and | ocal governments, EPA specifically solicits coment on this

proposed rule from State and | ocal officials
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F. Executive Order 13175: Consultation and Coordination with

I ndian Tribal Governnents

Executive Order 13175, entitled "“Consultation and
Coordi nation with Indian Tribal Governnments” (65 FR 67249,
Novenber 9, 2000), requires EPA to devel op an accountabl e
process to ensure “neaningful and tinely input by triba
officials in the devel opnent of regulatory policies that have
tribal inplications.” This proposed rule does not have “Tri bal
i mplications” as specified in Executive Order 13175.

This proposed rule concerns the inplenentation of the 8-
hour ozone standard in areas designated nonattai nnent for that
standard. The CAA provides for States and Tribes to devel op
plans to regul ate em ssions of air pollutants within their
jurisdictions. The proposed regul ations flesh out the statutory
obligations of States and Tri bes that develop plans to inplenment
the 8-hour ozone NAAQS. The TAR gives Tribes the opportunity to
devel op and i npl enent CAA prograns such as the 8-hour ozone
NAAQS, but it |eaves to the discretion of the Tribe whether to
devel op these programs and whi ch prograns, or appropriate
el enments of a program they will adopt.

This proposed rule does not have Tribal inplications as

defined by Executive Order 13175. It does not have a
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substantial direct effect on one or nore Indian Tribes, since no

Tri be has inplemented a CAA programto attain the 8-hour ozone
NAAQS at this tine. Furthernmore, this proposed rul e does not
affect the relationship or distribution of power and
responsibilities between the Federal governnent and I|ndian
Tribes. The CAA and the TAR establish the relationship of the
Federal governnent and Tribes in developing plans to attain the
NAAQS, and this proposed rule does nothing to nmodify that

rel ati onship. Because this proposed rule does not have Triba

i nplications, Executive Order 13175 does not apply.

Assunming a Tribe is inplenenting such a plan at this tine,
whil e the proposed rule would have Tribal inplications upon that
Tribe, it would not inpose substantial direct costs upon it, nor
would it preenpt Tribal law. As provided above, EPA has
determ ned that the total costs for inplenmenting the 8-hour

ozone by State, local, and Tribal governnments is approximately

$1 million in all areas designated nonattai nment for the
standard. The percentage of Tribal land that will be designated
nonattai nment for the 8-hour ozone standard is very small. For

Tribes that choose to regulate sources in Indian country, the
costs would be attributed to inspecting regulated facilities and

enforcing adopted regul ations.
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Al t hough Executive Order 13175 does not apply to this

proposed rule, EPA consulted with Tribal officials in devel oping
this proposed rule. The EPA has encouraged Tribal input at an
early stage. The EPA supports a national “Tribal Designations
and | npl enmentati on Work Group” which provides an open forum for
all Tribes to voice concerns to EPA about the designation and

i mpl ement ati on process for the 8-hour ozone standard. These

di scussi ons have gi ven EPA val uabl e i nfornati on about Triba
concerns regarding inplenmentation of the 8-hour ozone NAAQS.
The work group sends issue sumaries and suggestions for
addressing themto the newly forned National Tribal Air

Associ ation, who in turn will send themto Tribal |eaders. The
EPA has encouraged Tribes to participate in the national public
neetings held to take conment on early approaches to the
proposed rule. Several Tribes made public conments at the Apri
2002 public neeting in Tenpe, Arizona.

Furthernore, EPA will send individualized letters to al
federally recogni zed Tribes about this proposal and will give
Tribal |eaders the opportunity for consultation. The EPA
specifically solicits additional comrent on this proposed rule

from Tri bal officials.
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G Executive Order 13045: Protection of Children from

Envi ronnental Health and Safety Ri sks

Executive Order 13045: “Protection of Children From
Envi ronnental Health and Safety Risks” (62 FR 19885, April 23,
1997) applies to any rule that (1) is determined to be
“econom cally significant” as defined under Executive Order
12866, and (2) concerns an environnental health or safety risk
that EPA has reason to believe may have di sproportionate effect
on children. |If the regulatory action neets both criteria, the
Agency nmust evaluate the environnental health or safety effects
of the planned rule on children, and explain why the planned
regulation is preferable to other potentially effective and
reasonably feasible alternatives considered by the Agency.

The proposed rule is not subject to Executive Order 13045
because the Agency does not have reason to believe the
environmental health risks or safety risks addressed by this
action present a disproportionate risk to children.

Nonet hel ess, we have eval uated the environnental health or
safety effects of the 8-hour ozone NAAQS on children. The
results of this evaluation are contained in 40 CFR part 50,

Nati onal Ambient Air Quality Standards for Ozone, Final Rule (62
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FR 38855-38896; specifically, 62 FR 38854, 62 FR 38860 and 62 FR

38865) .

H. Executive Order 13211: Actions That Significantly Affect

Enerqy Supply., Distribution, or Use

This proposed rule is not a “significant energy action” as
defined in Executive Order 13211, “Actions That Significantly
Affect Energy Supply, Distribution, or Use,” (66 FR 28355, My
22, 2001) because it is not likely to have a significant adverse
effect on the supply, distribution, or use of energy.

Informati on on the nethodol ogy and data regarding the
assessnent of potential energy inpacts is found in Chapter 6 of
U.S. EPA 2002, Cost, Emi ssion Reduction, Energy, and Econom c
| npact Assessnent of the Proposed Rul e Establishing the
| mpl enent ati on Framework for the 8-Hour, 0.08 ppm Ozone Nationa
Ambient Air Quality Standard, prepared by the Innovative
Strategi es and Economics Group, Ofice of Air Quality Planning
and Standards, Research Triangle Park, N.C. April 24, 2003.

l. Nat i onal Technol ogy Transfer Advancenent Act

Section 12(d) of the National Technol ogy Transfer
Advancenent Act of 1995 (NTTAA), Public Law No. 104-113, section
12(d) (15 U.S.C. 272 note) directs EPA to use voluntary

consensus standards (VCS) in its regulatory activities unless to
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do so would be inconsistent with applicable | aw or otherw se

i mpractical. Voluntary consensus standards are technica
standards (e.g., materials specifications, test methods,
sanmpl i ng procedures, and business practices) that are devel oped
or adopted by VCS bodies. The NITAA directs EPA to provide
Congress, through OVB, explanations when the Agency deci des not
to use avail able and applicable VCS.

Thi s proposed rul emaki ng does not invol ve technica
standards. Therefore, EPA is not considering the use of any
VCS.

The EPA will encourage the States and Tribes to consider
the use of such standards, where appropriate, in the devel opnent
of the inplenentation plans.

J. Executive Order 12898: Federal Actions to Address

Environnental Justice in Mnority Populations and Lowlncone

Popul ati ons

Executive Order 12898 requires that each Federal agency
make achi eving environnental justice part of its mssion by
i dentifying and addressing, as appropriate, disproportionate
hi gh and adverse human health or environnmental effects of its
prograns, policies, and activities on mnorities and | owincone

popul ati ons.
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Proposed Rule to Inplenent the 8-Hour Ozone Standard
Page 323 of 351

The EPA believes that this proposed rule should not raise
any environmental justice issues. The health and environnental
ri sks associated with ozone were considered in the establishnent
of the 8-hour, 0.08 ppm ozone NAAQS. The level is designed to

be protective with an adequate margin

of safety. The proposed rule provides a framework for inproving
environmental quality and reducing health risks for areas that
may be desi gnated nonattai nment.

LI ST OF SUBJECTS in 40 CFR Part 51

Air pollution control, Intergovernnmental relations, Ozone,
Particulate matter, Transportation, Volatile organic compounds.

AUTHORI TY
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Proposed Rule to Inplenent the 8-Hour Ozone Standard
Page 323 of 351

42 U.S.C. 7408; 42 U.S.C. 7410; 42 U S.C. 7501-7511f; 42 U S.C

7601(a) (1) .

Dat ed:

Christine Todd Wit man,
Admi ni strator.
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X.  APPENDI CES

NOTE: The follow ng appendi ces will not appear in the Code of

Federal Regul ati ons.
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APPENDI X A
COVPARI SON OF SUBPART 1 & 2 REQUI REMENTS
This is only an outline of the general requirenments of subparts 1 and 2 and should not be
relied on for regul atory purposes.

ELEMENT SUBPART 1 SUBPART 2
Cl assification Requi r enent
Att ai nment Dat es Up to 5 years after Mar gi nal 3 years from CAA
For all areas, nonatt ai nnent Amendnment s enact ment
attai nment should desi gnati on; my
occur as extend up to 10 Moder at e 6 years from CAA
expeditiously as years based on Amendment s enact ment
practicable, but no specified Seri ous 9 years from CAA
later than specified |considerations Amendment s
timeframe enact nent
Severe- 15 15 years from CAA
Amendnent s enact ment
Severe-17 17 years from CAA
Anmendnment s enact ment
Extreme 20 years from CAA
Amendnent s
enact ment
RFP “annual increnental Mar gi nal none
em sSi ons

reducti ons”
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

Moder at e

15% VOC reducti on
from baseline within
6 years of enactnent

Seri ous

nmoderate req’'t plus
9% VOC/ NQ, r educti ons
for years 7-9 after
CAA Anendnent s

enact nment

Severe-15

serious req’'t plus
9% VOC/ NQ, for years
9-15 after CAA
Amendnent s enact nent

Severe-17

serious req’'t plus
9% VOC/ NQ, for years
9-17 after CAA
Amendnent s enact nent

Extrene

severe req’'t plus 9%
VOC/ NQ, for years 9-
20 after CAAA

enact nent
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

M | est one Conpliance
Det ermi nati on

Not required as
such; contingency
neasur es supposed to
be i npl enent ed upon
failure to meet RFP

Mar gi nal / noder at e

no further
requi rement

Seri ous & above

requires mlestone
conpl i ance
denmonstration to be
made foll ow ng

m | estone; failing
area nmust el ect one
of the follow ng:

1. bump-up

2. inplement
contingency measures
3. economc

i ncentive
At t ai nment EPA sets date which Mar gi nal none
denonstration can be no later than
subni ssi on 3 years after Moder at e due 3 years after
desi gnat i on CAA Anendnent s
enact ment
Seri ous due 4 years from CAA
Amendnment s enact ment
Severe due 4 years from CAA

Amendnent s enact ment
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

Extrenme

due 4 years from CAA
Amendnent s enact ment
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ELEMENT SUBPART 1 SUBPART 2
Classification Requi r ement
NSR and RACT mmj or 100 TPY Mar gi nal 100 TPY
source applicability
Mbder at e 100 TPY
Seri ous 50 TPY
Severe 25 TPY
Extreme 10 TPY
NSR of f sets >l to 1 Mar gi nal 1.1to 1
Mbder at e 1.15to0 1
Seri ous 1.2 to 1
Severe 1.3 to 1
Extrenme 1.5to0 1
NSR pernits Permts required All construction pernmits
for new or nodified
maj or stationary
sour ces
pre-1990 permt
program corrections
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ELEMENT SUBPART 1 SUBPART 2
Classification Requi r ement
Bunmp-up to higher NA All except severe & required to bunp-up

classification

extrene

to higher
classification if
area doesn't neet
attai nnent date

NQ, control for RACT

no specificity

Moderate & above;
all areas in OTC

NQ, control for NSR

no specificity

Mar gi nal & above

Requi renment s under
this subpart for
mej or stationary VOC
sources (NSR & RACT)
al so apply to al
maj or NQ, sources,

unl ess EPA approves
NQ, wai ver

Em ssion inventory

required in
nonattai nment area;
no express

requi renent for
updates or enission
statenents

Al l

Conpr ehensi ve

eni ssions inventory
within 2 years of
enact ment; update
every 3 years (unti
area attains).
Provision for

submi ssion to State
of annual em ssions
statements from VOC
and NQ, stationary
sources
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ELEMENT SUBPART 1 SUBPART 2
Classification Requi r ement
RACM RACT general requirenent Mar gi nal & above Pre- 1990 RACT fi x-up
for RACM i ncl uding
RACT Moder ate & above RACT for all CTG
sources and al
ot her maj or sources
[/ M Not hi ng specified Mar gi nal Pre-1990 corrections
to previously
required | &M
programs i mredi ately
upon CAA Anendnents
enact nent
Moder at e Basi c | &M
Serious & above Enhanced | & wi t hin
2 years of CAA
Anmendnment s enact ment
Conformty required Al No additiona

(transportation and
general)

specificity

Stage || vapor
recovery (VOC)

not specified

Moderate & above

Stage Il for gas
stations within 2
years
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

Consequences of
failure to attain

EPA to specify
addi ti onal
requirenments; up to
10 nore years to
attain

Mar gi nal , noderate
and serious

Bunp-up for failure
to attain

Severe and extrene

Fee system

conti nued ROP
possible stricter
NSR maj or source
cut-offs

Mai nt enance Requi renent for Al No additiona
mai nt enance pl ans specificity
for areas
redesi gnated from
nonattai nnent to
att ai nnent
Contingency neasures |Required for failure | All Required for failure

to make RFP or
attai nnent

to neet ROP

m | estones or attain

Enhanced (amnbi ent)
noni t ori ng ( PAMS)

Not specified

Mar gi nal and
noder at e

Not specified

Seri ous & above

Anbi ent ozone
precursor nonitoring
(VOC and NQ)
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r ement

VMI' denpnstration
and transportation
control neasures
(TCWs) if needed

Not specified

Mar gi nal and
noder at e

Not specified

Serious & above

Denonstrati on of
whet her current
aggregate vehicle
nm | eage, em ssions,
congestion |levels
are consistent with
attai nnent deno

Cl ean fuels program

Not specified

Mar gi nal and
noder at e

Not specified

Seri ous & above

Certai n percentage
of fleet vehicles
for 1998 and hi gher
to be clean vehicles
and use alternative
fuels (if needed)




351

ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

Ref or nul at ed Gas*

*required under
section

211(k) (10) (D), which
requires the use of
ref ornul at ed
gasoline in 9
covered areas, and
areas that are
bunped-up to Severe
under section 181(d)

Not specified

Mar gi nal , noderate &
serious

Not specified

Severe & above

Prohi bition of sale
of gas that has not
been reformul ated to
be | ess polluting

TCMs to of fset
growh in VMr
em ssi ons

Not specified

Mar gi nal , noderate &
serious

Not specified

Severe & above

Enf or ceabl e
transportation
control strategies
and TCMs to of fset
any eni ssions growth
due to VMI growth
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ELEMENT

SUBPART 1

SUBPART 2

Cl assification

Requi r enent

Cl ean Fuels for
Boi |l ers

Not specified

Mar gi nal , noderate,
serious & severe

Not specified

Extrene areas

Use of clean fuels
or advanced

technol ogy for
certain boilers that
emt nore than 25
TPY of NQ

TCMs during heavy
traffic hours

Not specified

Mar gi nal , noder at e,
serious & severe

Not specified

Extrene areas

Option to have TCMs
during periods of
heavy traffic that
reduce use of high
pol luting or heavy-
duty vehicles

New Technol ogi es

Not specified

Mar gi nal , noderate,
serious & severe

Not specified

Extrenme areas

New or future
technol ogi es for
em ssi ons reductions
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APPENDI X B
“APPL| CABLE REQUI REMENTS”

UNDER SUBPART 2

ELEMENT

Cl assification

Requi r enent

RFP

Moder at e

15% VOC reduction from
baseline within 6 years of
enact ment

Seri ous

noderate req't plus 9%

VOC/ NQ, reductions for years
7-9 after CAA Amendnents
enact ment

Severe- 15

serious req't plus 9%
VOC/ NQ, for years 9-15 after
CAA Amendnents enact ment

Severe-17

serious req’'t plus 9%
VOC/ NQ, for years 9-17 after
CAA Anendnents enact nent

Extrene

severe req’'t plus 9% VOC/ NQ
for years 9-20 after CAA
Amendrments  enact nent
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ELEMENT

Classification

Requi r enent

M | est one Conpli ance
Det er mi nati on

Serious & above

requires mlestone
conpliance denmonstration to
be made foll owi ng m | estone;
failing area nust el ect one
of the follow ng:

1. bunp-up
2. inplenment contingency
measur es

3. econonic incentive

NSR and RACT mmj or source Mar gi nal 100 TPY

appl feability Moder at e 100 TPY
Seri ous 50 TPY
Severe 25 TPY
Extrene 10 TPY

NSR of f sets Mar gi nal 1.1to 1
Moder at e 1.15to 1
Seri ous 1.2to 1
Severe 1.3to 1
Extrene 1.5to 1
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ELEMENT

Classification

Requi r enent

NSR permts

Al l

construction permts for new
or nodified major stationary
sour ces

pre-1990 pernit program
corrections

NQ, control for RACT

Moder ate & above
all areas in OTC

NQ, control for NSR

Mar gi nal & above

Requi renents under this
subpart for mmjor stationary
VOC sources (NSR & RACT)

al so apply to all major NQ
sour ces, unless EPA approves
NQ, wai ver

RACM RACT Mar gi nal & above Pre-1990 RACT fix-up
Moder ate & above RACT for all CTG sources and
all other nmjor sources
/M Mar gi nal Pre-1990 corrections to
previously required | &M
prograns i mmedi ately upon
CAA Amendnents enact ment
Moder at e Basic | &M

Serious & above

Enhanced &M within 2 years
of CAA Anendnents enact nment
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ELEMENT Cl assification Requi r enent
Stage || vapor recovery Moderate & above Stage Il for gas stations
(voO) within 2 years

Mai nt enance

Al l

No additional specificity

Enhanced (anbient)
noni toring ( PAMS)

Serious & above

Anbi ent ozone precursor
nmoni toring (VOC and NQ)

VMI' denpnstrati on and
transportation control
measures (TCMs) if needed

Serious & above

Denonstrati on of whether
current aggregate vehicle
m | eage, em ssions,
congestion levels are
consistent with attai nment
deno

Cl ean fuels program

Serious & above

Certain percentage of fleet
vehicles for 1998 and hi gher
to be cl ean vehicles and use
alternative fuels (if
needed)

Ref or nul at ed Gas*

Severe & above

Prohi bition of sale of gas
t hat has not been

reformul ated to be |ess
pol I uting

TCMs to offset growth in VMI
em ssi ons

Mar gi nal , noderate & serious

Not specified

Severe & above

Enforceabl e transportation
control strategies and TCMs
to offset any em ssions
growm h due to VMI growth
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ELEMENT

Classification

Requi r enent

Clean Fuels for Boilers

Extrenme areas

Use of clean fuels or
advanced technol ogy for
certain boilers that emt
nore than 25 TPY of NQ

TCMs during heavy traffic
hour s

Extrene areas

Option to have TCMs during
peri ods of heavy traffic
that reduce use of high
pol l uting or heavy-duty
vehi cl es

New Technol ogi es

Extrene areas

New or future technol ogies
for em ssion reductions

*required under section 211(k)(10)(D)

whi ch requires the use of refornmulated gasoline in 9

covered areas, and areas that are bunped-up to Severe under section 181(d)
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APPENDI X C

COVPARI SON OF TRANSI TI ONAL NSR AND EARLY ACTI ON COVPACT PROGRAMS

Program El enent s

New Sour ce Revi ew
(NSR)

Transi ti ona

8-hour Early Action Conpact

Eligibility*

— Meet 1-hr standard

— Must be 8-hr nonattai nnent

— Must be covered under Subpart
1**

— Must have nonitoring data
nmeeti ng 1-hr standard

— Must be designated attai nnent
for 1-hr standard

Initiation Date

Subnit attai nment denpnstration
by designations date (4/15/04)

Si gned conpact by 12/31/02

O her Dates

— All neasures nust be
i mpl emented by 12/31/05

— Projected attai nnent of 8-hr
standard by April 2007

— Submit progress reports every 6
nont hs begi nni ng 6/ 03

— Describe planned neasures by
6/ 16/ 03
— Submi t
3/ 31/ 04
— Submit SIP to State by 12/31/04
— I nmpl enent all neasures by

12/ 31/ 05

— Submit progress report to
certify continued inplenentation
& air quality inprovenents

— Area nust attain 8-hr standard
by 12/31/07

| ocal plan to State by
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m ssed, State nust subnit by
April 2007 a Part D NSR pl an,
whi ch neets requirenments under
sec. 51.165 (i.e., traditional
nonatt ai nment NSR)

Program El enent s Transi tional New Source Review 8-hour Early Action Conpact
(NSR)
Benefits — BACT instead of LAER (cite NSR |- Deferred effective date of
wor kshop manual ) nonat t ai nnent desi gnati on
— No required eni ssion offsets — Inplies no NSR or confornmity
— I npl enentati on of neasures
earlier than required by CAA
(early reductions in em ssions)
Consequences If 2007 attai nment date is — Nonat t ai nment desi gnation

beconmes effective soon after
failure to neet nilestone

— Nonattai nnent requirenments nust
be nmet (NSR, conformty, RACT,
etc) if mssed mlestone

*Areas not eligible for Early Action Conpact
**Areas in the Ozone Transport
are not covered under Subpart

may still

1 for

be eligible for transitiona
Region are not eligible for transitiona
pur poses of NSR applicability.

NSR.
NSR because they




360

APPENDI X D
GLOSSARY OF TERMS AND ACRONYMS

ACT Al ternative control techniques

BACT Best avail able control technol ogy

bump- up Recl assify to higher classification

CAA Clean Air Act

CAAA 1990 Clean Air Act Anmendnents

CADC Cl ean Air Devel opnent Comrunity

CASAC Clean Air Scientific Advisory Committee

CERR Consol i dated Em ssions Reporting Rule

CFR Code of Federal Regul ations

CO Car bon nonoxi de

Conpact s Early Action Conpact Agreenents

CSA Cl ear Skies Act

CTGs Control techni ques guidelines

DOT Departnment of Transportation

EPA Envi ronnental Protection Agency

FACA Federal Advisory Committee Act

FI Ps Federal inplenmentation plans

FMW/CP Federal Motor Vehicle Control Program

GAM Generalized additive nodels

HAPs Hazardous air pollutants

HEI Health Effects Institute

LAER Lowest achi evabl e em ssion rate

MACT Maxi mum achi evabl e control technol ogy

MCR M d- course review

MPO Met ropol i tan Pl anni ng Organi zation

NAAQS Nat i onal Anbient Air Quality Standards

NANVS National Air Mnitoring Stations

NCor e Nati onal Core Monitoring Sites

NVMAPS National Morbidity, Mrtality, and Air Pollution
St udy

NO, Ni t rogen oxi des

NQ, Reacti ve oxides of nitrogen

NO, Ni trogen di oxi de

NSCR Non-sel ective catal ytic reduction

NSR New source review

NTTAA Nati onal Technol ogy Transfer Advancenent Act of 1995

OH Hydr oxyl

OvVB O fice of Managenment and Budget

OTAG Ozone Transport Assessnent G oup

orC Ozone Transport Conmi ssion

OTR Ozone Transport Region



Ozone Fl ex

PAMS
PM
PM s

ppm
Pr ot oco

PSD
RACM
RACT
RFP
ROP
RPGs
SBA
Sl Ps
SLAMS
TAR
TCEQ
TCMVB
TEA- 21

TIP
TSP
UVRA
VCS
VMI
VOC
VT
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Ozone Fl ex CGuidelines Program

Phot ochemi cal Assessnent Monitoring Stations
Particul ate matter

Fine particle

Parts per mllion

Protocol for Early Action Conpacts designed to
achi eve and maintain the 8-hour ozone standard
Prevention of significant deterioration
Reasonabl y avail abl e control neasures
Reasonabl y avail abl e control technol ogy
Reasonabl e further progress

Rat e of progress

Regi onal Pl anni ng Organi zati ons

Smal | Busi ness Admi nistration

State inplenmentation plans

State and Local Air Monitoring Stations

Tribal Authority Rule

Texas Conmi ssion on Environnmental Quality
Transportation control neasures
Transportation Equity Act for the Twenty-first
Century

Tribal inplenmentation plan

Total suspended particul ates

Unfunded Mandates Reform Act of 1995

Vol untary consensus standards

Vehicle niles travel ed

Vol atil e organi c conmpound

Vehicle trips
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APPENDI X E

NEW SOURCE REVI EW AND PREVENTI ON OF SI GNI FI CANT DETERI ORATI ON

UNDER VARI OQUS TRANSI TI ON CASES

If an area’s

And its 8-hr

How woul d conformty apply?

How woul d traditional?

1-hr situation NSR/ PSD appl y?

Situation is:

is:

Desi gnat ed Desi gnat ed Under 1 hr std: Confornmty Under 1 hr std: PSD continues

At t ai nment At t ai nment does not apply. to apply until the 1-hr

(never been standard is revoked.

nonatt ai n-

ment ) Under 8 hr std: Conformty Under 8 hr std: PSD applies
does not apply. (Note: PSD applies as |ong

as area is attainnent for the
8-hr std.)
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If an area’s |And its 8-hr | How woul d confornity apply? How woul d traditional!
1-hr situation NSR/ PSD appl y?
situation is:
is:
Desi gnat ed Under 1 hr std: Conformty Under 1 hr std: PSD applies
Nonat t ai n- does not apply. until the 1-hr standard is
ment revoked (but nonattai nnment
Under 8 hr std: Confornmity NSR requirements for 8-hr
applies 1 year after the std. would tend to override).

ef fective date of designation
(2005).

Under 8-hr std:

(1) NSR under 40 CFR appendi x
S applies before SIP
(containing 851.165(a) NSR
program is approved by EPA
(2) Nonattai nment NSR under
851. 165 applies after SIP
approva
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If an area’s
1-hr
situation
is:

And its 8-hr
situation
is:

How woul d conformity apply?

How woul d traditional?
NSR/ PSD appl y?

Early Action
Conpact
(EAQ)

Under 1 hr std:
does not apply.

Conformty

Under 8 hr std: Assuning al
nm | est ones are net,
conformty would not
through 2007. |If the area is
violating in 2007, its
nonatt ai nment designation
woul d becone effective

4/ 15/ 2008, and confornity
woul d apply 1 year |ater
(4/15/2009). |If area not
violating in 2007, the area
woul d be desi gnated

attai nment, and no conformty
woul d apply.

apply

Under 1 hr std: PSD conti nues
to apply to EAC areas unti
the 1-hr standard is revoked.

Under 8 hr std: Assum ng all
m | estones are net, PSD woul d
apply through 2007.%2 If the
area is violating in 2007, it
woul d become subject to
nonattai nnent NSR. |If area
is not violating in 2007, the
area woul d be designated
attai nnent, and PSD conti nues

to apply.
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If an area’s |And its 8-hr | How woul d confornity apply? How woul d traditional!
1-hr situation NSR/ PSD appl y?
situation is:
is:
Desi gnat ed Desi gnat ed Under 1 hr std: Conformty Under 1 hr std: Nonattai nment
Nonat t ai n- At t ai nment applies until 1 year after NSR applies until it is no
ment the effective date of the | onger an “applicable
area’ s designation under the requi renent” (see proposal on
8- hr standard (2005). anti - backsliding).
Under 8 hr std: Conformty Under 8 hr std: PSD applies.?®
does not apply.
Desi gnat ed Under 1 hr std: Confornmity Under 1 hr std: Nonattai nment
Nonat t ai n- applies until 1 year after NSR continues to apply unti
ment the effective date of the it is no |longer an

area’ s designati on under the
8- hr standard (2005).

Under 8 hr std: Conformty
woul d apply 1 year after the
effective date of the area’s
desi gnation (2005).

“applicable requirenent” (see
proposal on anti -
backsl i di ng).

Under 8 hr std: (1)

Nonat t ai nment NSR under
appendi x S applies until the
nonattai nment NSR SIP

(contai ning 851.165(a) NSR
program is approved by EPA
(2) Nonattai nment NSR applies
under 851.165 after SIP
approval .
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If an area’s |And its 8-hr | How woul d confornity apply? How woul d traditional!
1-hr situation NSR/ PSD appl y?
situation is:
is:
(EAC:  Not -- --
eligible)
Desi gnat ed Desi gnat ed Under 1 hr std: Conformty Under 1 hr std: PSD applies
att ai nnent At t ai nment applies until 1 year after until 1-hr std. is revoked.
with the effective date of the
Mai nt enance area’'s designation under the Under 8 hr std: PSD applies
Pl an 8-hr standard (2005).
Under 8 hr std: Conformty
does not apply.
Desi gnat ed Under 1 hr std: Conformty Under 1 hr std: PSD applies
Nonat t ai n- applies until 1 year after until the 1-hr standard is
ment the effective date of the revoked.
area’ s designation under the
8- hr standard (2005). Under 8-hr std
(1) NSR under 40 CFR appendi x
Under 8 hr std: Confornmty S applies before SIP

woul d apply 1 year after the
effective date of the area’s
desi gnati on under the 8-hr
standard (2005).

(containing 851.165(a) NSR
program is approved by EPA
(2) Nonattai nment NSR under
851. 165 applies after SIP
approval .
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If an area’s
1-hr
situation
is:

And its 8-hr
situation
is:

How woul d conformity apply?

How woul d traditional?
NSR/ PSD appl y?

Early Action
Conpact

Under 1 hr std: 1-hour
conformty applies until 1
year after the effective date
of the area's designation
under the 8-hr standard
(4/15/ 2009, or earlier
area msses an EAC

m | estone).

if the

Under 8 hr std: Assum ng al

m | estones are net,
conformty would not apply

t hrough 2007. If the area is
violating in 2007, its
nonat t ai nment desi gnation
woul d becone effective

4/ 15/ 2008 and conformty
woul d apply 1 year |ater
(4/15/2009). |If area not
violating in 2007, the area
woul d be designated
attainment, and no confornmity
woul d apply.

Under 1 hr std: PSD conti nues
to apply until the 1-hr
standard i s revoked.

Under 8 hr std: Assum ng all
nm | estones are nmet, PSD woul d
apply through 2007.% 1f the
area is violating in 2007, it
woul d become subject to
nonattai nnent NSR. |If area
is not violating in 2007, the
area woul d be designated

attai nment, and PSD conti nues
to apply.

! Traditiona

NSR i s nonattai nment

NSR under 40 CFR part 51,

ei ther 851.165 or appendix S.

2 PSD applies even if the attainment designation under the 8-hr standard is not yet

effective.
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8 Generally, nonattainnment NSR requirenments woul d supersede nbst PSD requirenents.
However, note that in specific instances PSD may nmandate additi onal anal yses, such as
preconstruction nonitoring or analysis of inpacts on Class | areas.



